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CRIMINAL PROCEDURE. 



qH:^r»TER i. 

AN' ACT TO ESTABLISH A CODE OP CRIMINAL 
PROCEDURE FOR DAKOTA TERRITORY. 

Be it enacted hy the Legislative Aasemily of (he Territory of 

Dakota : 

PRELIMINARY PROVISIONS. 

BeotioQ 1. Title of the code, ' 

2. Divisions ot the eode. 

3. DefioitioD of a public offense. 

4. Divisions oi pubhc offenses. 

5. Definition of a felony. 

6. Definition of a misdemeanor. 

7. No person punishable, but on legal eoBYiotioD. 

8. Public offenses, how prosecuted, 

9. Criminal action defined. 

10. Parties to a criminal action. 

11. The party prosecuted known as defendant. 

12. Rights of a defendant in a criminal action. 

13. Second prosecution for the ^ame offense, prohibited. 

14. No person shall be a witness against himself in a nim^ 

ioal action, or be unnecessarily restrained. 

15. No person to be convicted, but upon verdiet or 

ment. 
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Definition of 
public offeiBse 



Title of oodo. Section 1. This act shall be known as THE code of crimikal 

PROCBDUKB OF THE TBRRITORT OF DAKOTA. 

DiTUioifofood* Sec. 2. This code is divided into six parts^ 

The first relates to the courts having original jurisdiction of 
criminal actions ; 

* The second relates to the- prevention of public offenses : 

The third relates to judicial proceedings for the removal of 
public officers bj impeachment or otherwise; 

The fourth relates to the proceedings in criminal actions 
prosecuted by indictmenjt or information ; 

The fifth relates to proceedings in the justices courts ; 
The sixth relates to special proceedings of a criminal nature. 
Sec. 3. A crime or public offence is an act or omission for- 
bidden by law, and to which is annexed, upon conviction, either 
of the following punishments : 

1, Death : 2, Imprisonment : 3, Fine : 4„ Removal from office; 
or, disqualification to hold and enjoy any' office of honor, 
trust or prout under this Territory. 

Sec. 4. Public offenses are divided into, 1, Felonies ; and 2, 
Misdemeanors^ 

Sec. 5. A felony is a public offence, punishable with death, 
or which is, or in the discretion of the court may be, punish* 
able by imprisonment in a penitentiary. 

Spc. 6. Every other public offense is a misdemeanor. 
Sec. 7. No person can be punished for a pubUc offense, ex- 
cept upon legal conviction in a court having jurisdiction 
thereof. 

Sec. 8. Every public offense must be prosecuted by indict- 
ment or information, except, 1, Where proceedings are had for 
the removal of a civil officer of the Territory, on an impeach- 
ment by the House of Representatives, for willful or corrupt 
misconduct in office ; 

2, Where proceedings are had for the removal of justices of 
the peace ; 

3, Offences arising in the militia, when in actual service ; and 
in the land and naval forces in time of war, or which this Ter- 
ritory may keep, with the consent of Congress, in time of 
peace; 

4, Petit larceny, not charged as a second offense; 



DlTlsions of 
public offencei 



Definition of « 
Monj. 



Definition of a 
misdemeanor. 
Persons, when 
panishable 



Pablio ofTenBes, 
bow prosecuted 
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Assault and battery, not charged to have been comniitted 
riotously, or upon a public officer in the execution of his duties ; 

6> ,PoisoniDg,_kiIliQg, maiming, wounding, or cruelly beating 
an animnl ; 

7, Racing animals, within pne mile of the place where a 
court is held ; 

8, Committing a willful trespass, or severing any produce or 
article from the freehold, not amounting to grand larceny ; ^ 

9, Selling poisonous substances, not labelled as required by 
statute * 

10, Maliciously removing, altering, defacing, or cutting 
down monuments or marked trees ; , 

11, Maliciously breaking, destroying or removing mile- 
stones, mile-boards^or guide- hoards, or altering an inscription 
thereon. , 

8ec. 9. The proceeding by which a party charged with a crimiDai »etioQ 
public offense is acc\ised and brought to trial and punishment, 
is known as a criminal action. 

Sec. 10. A criminal action is prosecuted in the name of the p«rtieitoa 
people of the Territory of Dakota as a party, against the party 
charged with the offense. 

Sec. 11. The party prosecuted in a criminal action is desis* Party k^owa m 

, . , . , I , -I J , defendant. 

nated in this code as the aeiendant. 

Sec. 12. In a criminal action the defendant is entitled, 1, ?*L^*;®1 
To a speedy and public trial ; 2, To be allowed counsel, as in 
civil actions ; or he may appear and defend in persoti and with 
counsel ; and 3, To produce witnesses in his behalf, and to be 
confronted with the witnesses against him in the presence of the 
court ; except that where the charr^ge has been preliminarily 
examined before a magistrate, and the testimony reduced by 
him to the form of a deposition, in the presence of the defendant, 
who has, either in person or by counsel, cross-exarhined, or had 
an opportunity to cross-examine the witness, or where the tes- 
timony of a witness on the part of t\\e people, who is unable to 
i give security for his appearance, has been taken conditionally, 
I according to sections 179 and 180, the deposition of the witness 
may be read upon its being satisfactorily shown to the court 
that he is dead or insane, or cannot with due diligence be found 
in the Territory. 
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4 GENERAL LAWS. 

^^n^ ibr^'tSo pci*8<>^ <^^^ subjected to a second prosecution 

p^itiitid'^ for a public offense for which be has once been prosecuted and 

duly convicted or acquitted. 
No ptnon ' Sec. 14. No persou can be compelled, in a criminal action, 
vi?^*«eftin8t to be witness against himself ; nor can a person charged with a 

public offense be subjected before conviction to any more 

restraint than is necessary for his detention to answer the 

charge. 

per»on^ how Scc. 15. No pcrsou can be convicted of a public offense, 
where he is entitled to a trial by jury, unless by the verdict of 
a jury accepted and recorded by the court, or upon a plea of 
guilty. 



PART I. 

Of THE COURTS HAYINQ ORIGINAL JURISi^ICTION IN CRIMINAL 

ACTIONS 

Title I. Of courts of original orimioal jurisdiction in general. 
II. Of the court for the trial of impeachments. 

III. Of the courts of districts. 

IV. Of the justices courts. 

TITLE I. 

OrTHECOURTSOP ORIGINAL CRIMINAL JURISDICTION IN GENERA!.. 

Section 16. The courts of original criminal jurisdiction. 

Cotortt h»Ting following are the courts of justice in this Ter- 

/ariafiSion, ritory having original jurisdiction of criminal actions: 1, The 
court for the trial of impeachments; 2, The district courts ; 3, 
The justices courts. They are courts of recoad, except the 
justices courts. 

TITLE II. 

OF THE COURT FOB THE TRIAL OF IMPEACHMENTS^ 

Section 17, Its jurisdiction. 

18, Members of the court. 

19. Presiding officers. . 
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Section 20. Clerk and officers. 

21. Time of holding the court. 

22. Oath to members of the c.ourt. 

28. Compensation of members ^nd officers of the conit. 

Seo. 17. The court for the trial of impeachments ha« power its jutadtction. 
to try impeachments, when presented by the House of Repre- 
sentatives, of all civil officers of the Territory, except justices 
of the peace, for willful and corrupt misconduct in office. 

Sec. 18. The coart is composed of the president of the conn" Thaoovrt, 

. . - mambertof 

oil ,and the counciimen, or a majority of them. 

Sec. 19; The president of the council is the presiding officer Prtiidioffoaccrt 
of the coart. 

Sec. 20. The secretary and officers of the council are the 2J£J 
olerk and officers of the court for the trial of iffipeachments. 

Sec. 21. There are no stated terms of this court ; but upon ^J^.®' howimj 
the delivery of an impeachment from the House of Beprcn 
sentatives, the president of the council must cause the court to 
1)0 summoned to meet at the capitol in the city o^ Yanktou, oa 
a day not less than thirty nor more than sixty days Uom the 
djay of the delivery of the articles of impeachment. 

Sec. 22. At the time and place appointed, aud before the Oath«fmemb«rs 

. r r \ 7 of Oonrt. 

court proceeds to act on the impeachment, the secretary must 
administer to the presiding officers, and the presiding officers to 
each of ihb members of the court then present, an oath or 
affirmation truly and impartially to hear, try and determine, the 
impeachment ; and no member ofthe court can act or vote upon 
the impeachment, or any qu3Stion arising thereon, without 
having taken this bath or ^^ffirmation. 

Sec. 23. When the court is held during the recess of the Oompeniation *f 

o ^ members and 

legislature, the president of the council, the councilmen, and 
the secretary and officers of the court, are entitled to the same 
comperisation for their attendance thereon, and for traveling 
to and from the place where it is held, as is allowed them at a 
meeting of the council. 
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TITLE III. 

OP THE COURTS OP DISTRICTS. 

Section 24. Ooarts of district or countj. 
25. Its jurisdiction. 

Court! of Sec. 24. There is in each of the districts of this Terri«» 

SiStj!*' tory, a court denominated the district court with the jurisdic- 
tion conferred by the next three sections, and no other. But 
nothing contained in this section aiFectd its jurisdiction in ac- 
tions, or proceedings now pending therein. The district court 
may be held in several different counties in the same district, 
as the legislature may 'direct. 

Its jnrUdi^ioB, Sec. 25. The district court has jurisdiction : , 

1, To inquire, by the intervention of a grand jury or by the 
imformation of the district attorney, of all public offenses 
committed or triable in the county or district for which the 
court may be held ; 

2, To inquire into the cause of the detention 6f persons im- 
prisoned in the jail of the county or district, and make an order 
for their re-commitment or discharge, or otherwise, according 
to law ; 

3, To exercise the powers conferred upon it by other pro« 
visions of this code. 



TITLE IV. 

THE COURTS OF JUSTICES OF THE P3ACE. 

Section 26. Courts of justices of the peace. 

oburtoofJarticei Scc. 26. The justices courts have jurisdiction concurrent 
of • oMt. ^.^j^ district court, of all misdemeanors committed in their 
respective counties where the maximum punishment fixed by 
law does not exceed a fine of one hundred dollars or imprison- 
ment in the county jail for a period of thirty days, or both 
such fine and imprisonment. 
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PART n. 

OF T^B PREVENTION OF PUBLIC OFFENSES. 

Title I. Of lawful resistance. 

IL Of the intervcDtioQ of officers of jastice. 



TITLE L 

OF LAWFUL RESISTANCE. / 

Chapter I. General provisions. 

II. Resistance by the party about to be injured. 
Ill, Resistance by other parties. 

CHAPTER I. ^ 

GENERAL PROVISIONS RESPJIOTING LAWFUL RESISTANCE. 

Bsction 27. Lawful resistance by whom made. 

/ Sec. 27. Liwful resistanoe to the commission of a public < 
ofiense ma^ be made : 

1, By the party about to be injured; / 

2, By other parties. 

^ CHAPTER II. 

RESISTANCE BY THE PARTY ABOUT TO BE INJURED. 
Section 28. In what cases, and to what extent. 

i ' 

Sec. 28. Resistance sufficient to prevent'tho offense, may ^*^jJ»*^jJJJJJ' 

be made by the party about to be injured: 
1, To prevent an offefi^so against -his person : 
% To prevent an illegal attempt, by force, to take or injure 

property in his lawful possession. 
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CHAPTER III. 

RESISTANCE BY OTHER PARTIES. 

Section 29, In what cases, 

inwhatoMM. Sec. 29. Any other person, in aid or defence of the per- 
i son about to be injured, may make resistance sufficient to pre^ 

vent the offense. 

TITLE II. 

OF THE INTERVENTION OF THE OFFICERS OF JUSTICE. 

Chapter 1. Intervention of public officers in general. 
II. Security to keep the peace. 

IIL Police in cities and villages, and their attclndance at ex- 
posed places, 
IV. Suppression of liots. 

CHAPTER 1. 

INTERVENTION OF PUBLIC OFFICERS IN GENERAL. 

Section 30. In what cases. 

31. Persons acting in their aid Justified. 

inwhatetiM. Scc. 30. Public offenses may be prevented by the interven- 
tion of the officers of justice: 

1, By requiring security to keep the peace; 

2, By forming a police in cities and villages, and by requir- 
ing their attendance in exposed places; 

3, By suppressing riots. 

p«nons, when Sec. 31. When the officers of justice are authorized to act 
jwtifi«d; prevention of public offendes, other persons, who by 

their command, act in their aid, are justified in so doing. . 

CHAPTER 11. 

SECURITY TO KEEP THE. PEACE. 
Section 32. Information of the threatened offense. 
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Sectioa 33. Warrant of arrest 

84. Proceediog, oa cotapiaiot being cootroverted. 

85. Person complained of, when to be discharged, 

86. Secarity to keep the peace, when required. 

87. Effect of giving or tefusing to give secarity. 

88. Persons committed for not giving security, how dis* 

charged. ^ 
S9. Undertaking to be transmitted to court. 

40. Secarity when required, for assault, &c., in presence of 

a court or ma&:istrate. 

41. Appearance of party bound, upon his undertaking. 

42. Person bound, may be discharged, ii complainant does 

not appear. ' 
48. Proceedings in court, on appearance of both parties. 

44. Und-ertaking, when broken. 

45. Undertaking, when, and how to be prosecuted. 

46. Evidence of b each. 

47. Security for the peace, not required, except according 

to this chapter. 

Sec. 82. An information verified by the oath of the com» information «f 

^ ^ ^ threatened 

plainant, may be laid before any of the m igistrates mentioned in off«D«e 
section 111, that a person has threatened to dommit an off^ense 
against the person ur property of another. 

Sec. 33. If it appeir from the informition that there is ''Warrant of 

^ ^ ^ arrest 

jast reason to fear the commission of the oiT^'nse threatened, 
by the person complained of, the magistrate mu^t issue a war*- 
rant, directed generally to the sheriff of the county, or any 
nonstable, or marshal or policeman of the city or town, reciting 
the substance of the information, and commanding the officer 
forthwith to arrest the person, complained of, and bring him 
before the magistrate of the county. 

Sec. 34. When the person complained of is brought before J^°p*53nt*^\ 
the magistrate, if the charge be controverted, the magistrate 
mast take testimony in relation thereto. The evideiice must 
be reduced to writing, and subscribed by the witnesses. 

Sec. 35. If it appear that there is no just reason to fear the JJ3Sirge4. 
commission of the offense alleged to have been threatened, th^ 
person compjained of must be discharged. 
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flbeority to kMp Sec. 86. If, howev^r, there bo just reason to fear the cotti. 

tlM peace, when « i.a*. i 

required. misaion of the offense, the person complained of may be re* 
quired to enter into an undertaking, in sach sum, not exceed* 
^ ing one thousand dollars, as the magistrate maj direct, with 
^ one or more sufficient sureties, to abide the order of the next 
district court of the county, and in the mean time to keep the 
peace toward the people of this Territory, and particularly to- 
wards the complainant, 
•wipf or Tefu«. Sec. 37. If the undertaking required by the last section be 

ing lecurlt), o i 

•ireouof. given, the party complained of muot be didcharged. If he do 
not give it, the magistrate must commit him to^ prison, specify 
ing in the warrant the requirement to give security, the 
amount thereof, and the omission to give the same. 

. Sec. 38. If the person complained of be committed for 

committed, how * 

diiciiarged. not giving sccurity, he may be discharged by any justice of the 
peace of the county or police or special jugtice of the city, 
upon giving the same. 

underttkirg to geo. 39. An Undertaking given as provided in section 67, 

be transmuted o o r ^ > 

to Court. must he transmitted by the magistrate to the next district court 
of the county. 

Becnrity, when Seo. 40. A persou who in the presence of a court or mag^ 
MMaU|^Ac./ia istratc, assaults or threatens to assault another, or commit an 
offense against his person or property, or who contends with 
another with angry words, may be ordered by the court or 
magistrate to give security as provided in section 36, or if he 
refuse tp do so, may be committed as provided in section ST. 

Appparance of Scc. 41. A persou who has entered into an undertaking to 

party bound. , , « /• i * , ^ 

upon hif uftder- keep the peace, must appear on the first day of the next term 
of the district court o&the c«»unty. If he do not, the court may 
forfeit his undertaking, and order it to be prosecuted unless 
his default be executed. 



whanniM\^ti complainant do not appear, ih^ person com. 

plained of may be discharged, unless good cause to the con-» 
tr py be shown^ 

V^nilv^tr- Sec. 43. If both parties appear, the court may hear their 
partiw*' proofs and allegations, and may either discharge the under** 

taking, or require a new ofie, for a time not exceeding on« 

year. ' 
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Sec. 44. An undertaking to keep the peace is broken, cn the JSei kJoiS' 
failure of a person complained of to appear at the district 
court as provided in section 41, or upon his being convicted of 
& breach of the peace. 

Sec. 45. Upon the district attorney producing evidence of undertaking, 

. . - ^ ° when and how 

such conviction to the district court to which the undertaking 4;kro*ac»t«d 
is returned, that court must order the undertaking to be pros« 
ecuted ; and the district attorney must thereupon commence 
an action upon it in the name of the people of this Ten itory. 

Sec. 46. In the action, the offense stated in the record of J^^^^J*"®*®' 
conviction must be alleged as the breach of the undertaking, 
and is conclusive evidence thereof. ^ 

Sec. 47. Security to keep the peace or to be of good bcw security for the 

, . . peace not reqnl- 

havior, cannot be required, except as prescribed in this J^^^j*"*^' iJii 

chapter. chapter 

CHAPTER III. 

POLICE IN CITIES AND THEia ATTENDANCE AT EXPOSED PLACES. 

Section 48. Organization and regulation of the police. 

49. Force to preserve the peace, at public meeting?, when and ' 
how ordered. 

Sec. 48. The organization and regulation of the police in oneanisanoA 

« I'M • .V • ny ' JL regulation 

the Cities and vilhiges in this lerruorj, are governed by spe. ©f mePoiice 
cial statutes. 

Sec. 49. The mayor or other officer having the direction of fh"*pJJS**1i 
the police in a ciry or village, must order a force, sufficient to '^""^^ meetingt 
preserve the peaqe, to attend any public meeting, wiien he is 
satisfied that a brelbh of the peace is to be apprebended. 

CHAPTER IV. 

SUPPRESSION OF RIOTS. 

Section 50. Powers of sheriff or other officer in overcomiog resist- 
ance to process. 

51.. His duty to certify to court the name of resisters and 
their abettors. 

52. Duty of a person commanded to aid the officer. 
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^ Section 5S. Whea govei&or to order oat a military force to aid in 
ezecntiDg process. 

54. Magistrates and officers to commaDd rioters to disperse* 

55. To arrest rioters if they do not disperse, 

56- CoDsequeoceR of refusal t ; aid the magibtrate or o££cers. 

57. Cod sequences of neglect or refusal of a magistrate or 

ol£cer to act. 

58. Proceedings, if rioters do not disperse. 
59., Officers who may order out the military, 

60. Commanding officer and troops to obey the orders. 

61. Armed force to obe^ orders. 

62. Conduct of the troops. 

63. GovcFDor may, in certain cases, proclaim a eoantj in a 

state of insurrection. 
. 64. May revoke the proclamhtioa. 

65. Consequences of resisting process, after a county is pr^i^ 
claimed ia a state of iasurrectioo. 

vawewofsherw Scc. 50. When a sheriff or other public oflScer, authorized to 

«oroth«r oflloei'ii 

' execute process, finds, or has reason to apprehend that resist- 
' a.nce will be made to the execution of the process, he may com* 
mand as many male inhabitants of his county as he may think 
proper, and any military company or companies in the county, 
armed and equipped, to assist him in overcoming the resi>tance, 
and if necessary, in seizing, arresting, and confining the re* 
sisters and their aiders and abettors, to be punished according 
to law, 

eifdiitjAc. Sec. 51. The officer must certify to the court from which 
the process issued, the names of the resisters and their aiders 
and abettors, to the end thai; they may be procqeded against for 
contempt, ^ 

Duty of p«r8<m Scc. 52. Everv person commanded by a public officer to as- 

•commanded to , , r 

«id officer qi^^ him in the execution of process^ as provided in section 50, 
who, without lawful cause, refuses or neglects to obey the com« 
mand, is guilty' of a misdemeanor, 
^▼•jnor^whe* Sec, 53. If it appears to the governor, that the power of the 
Miutary forcef county is not Sufficient to enable the sheriff to execute process 
delivered to him, he must, on the application of the sheriff, 
order such a military force from any other couaty or counties, 
as is necessary. 
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Sec. 54. When persons to the number of twelve or more, J^^y^^J^^,, 
armed with dangerous weapons, or to the number of thirty or 
more, whether armed or not, are unlawfully or riotously assem- 
bled in a city,' or village or town^ the sheriflF (jf the county and 
his under sheriff and deputies, the mayor and aldermen of the 
city, or the supervisor of the town, or president or chief exec- 
utive officer of the village^ and the justice of the peace or the 
police justices of the city, villagfe or town, must go among the 
persons assembled, or as near to thera as possible, and command 
them, in the name of the people of this Territory, immediately 
to disperse. 

Sec. 55, If the persons assembled do not immediately dis- to arrest hoUts. 

I iftheydynot 

perse, the magistrates and officers must arrest them or cause disperse 
them to be arrested, that they may be pnnished according to 
law; and for that purpose, may comoaaad the aid of all per* 
Bons present orwithir/ the county. 

Sec. 56. If a person so commanded to aid the magistrates or consequence 
ofiicers, neglect to do so, he is deemed one of the rioters, and 
is punishable accordingly. 

/ Sec. 57. If a magij^trate or officer having notice, of an uns Neglect of offleer 
lawful or riotous assembly, mentioned in section 54, neglect to wa*^^u»Mee ef 
proceed to the place of th( assembly, or as near thereto as he 
can with safety, and to exercise the authority with which he i& 
invested for suppressing the same and arresting the offenders, 
he is giiilty of a misdemeanor. 

Sec. 58. If the persons assembled, and commanded to dis- PToceeatnge it 
perse, do not immediately disperse, any two of the magistrates disperse ^ 
or officers mentioned in section 54, may command the aid of a 
sufficient number of persons, and may proceed in such manner 
as in their judgment is necessary, to disperse th^ assembly and 
^aTrest the offenders. 

Sec. 59. When there is an unlawful or riotous assembly, with ofncerswaoBi^F 
intent to commit a felony, or to offer violence to persons or MulurV 
property, or to resist by force the laws of the Territory, and 
the fact is made to appear to the governor, or to a judge of the 
supreme court, or to a county judge, or to the sheriff of the 
county, or to the mayor, recorder or city judge of a city, either 
of those officers may issue an order ^directed to the command^ 
ing oflacer of a division, brigade, regiment, battalion or com- 
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pany, to order his command, or any part of it, (describing the' 
kind and number of troops,) to appear at a specified time and 
/place to aid the civil authorities in suppressing violence, and 
enforcing the law. 

oflcerftBd Sec. 60. The commanding officer to whom the order is given 
tii*ord«ri must forthwith obey it; and the troops required must appear 
at the time and place appointed, armed and equipped with am- 
munition as for inspection. 

Armed force u Sec. 61. 'When an armed force is called out for the purpose 

•b«7 orderi , i r i • i i • i 

of suppressing an unlawful or riotous assembly, it must obey 
the orders in relation thereto, of either of the officers men* 
tioned in section 69. 

oondaet*f Sec. 62. The commanding officer must act entirely on the de- 

•fensivo, not suffering his men to fire, and permitting them to 
^ use their edged or pointed weapons only to repel actual vio» 
lence, except in one of the following cages: 

1, If an attack be made on any of the troops, by which his 
life is in danger, or if an attempt be made to disarm him, 
which he cannot otherwise avoid, he may defend himself by 
discharging his Bre-arms ; 

2, I(\ general attack be made by the rioters upon the troops 
with fire-a^^ras, missiles or other weapons, by which their lives 
are indi'scriminately put in danger, the commanding offcermay 
order the troops to Ere; but not until an endeavor has been 
made to disperse the rioters by means less dangerous to persons 
who may be engaged in the riot ; 

3, If the troops cannot he placed between the rioters and 
the persons or property which they apparently intend to at* 

, tack, and the illegal purpose of the riot be persevered in by 
tiicans evidently dangerous to the lives and property of others, 
although no attack be made on the troops themselves, the mag- 
istrates or officers mentioned in section 69, or any two of them, 
may direct the commanding officer to disperse the rioters, 
which he is authorized to do by ordering the troops, first to use 
the bayonet or sword, and if they prove ineffectual to disperse 
the assembly, bu*; not otherwise, .then to discharge their fire- 
' arms against them ; 

4, The troops must not be brought up to the place, until 
after the magistrate or other officer has proclaimed the office 
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which he holds^ and ordered the assembly to disperse ; nor can 
they make a discharge of fire arms against the rioters, until 
after a signal given by three discharges in rapid succession, 
with blank cartridges, and the lapse of a reasonable time there- 
after ; 

5, Every endeavor must be used, both by the magistrates 
and civil officers, and by the officer commanding the troops, 
which can be made consistently with the preservation of life, 
to indiice or force the rioters to disperse, before an attick is 
I made upon them by which their lives may be endangered. 

Sec. 63. When the governor is satisfied that the execution of ooTemdrmay do 
Civil or criminal process has been forcibly resisted m any coun- —what 
ty, by bodies of men ; or that combinations to resist the exe- 
cution of process by force^ exist in any countj, anl that the 
power of the county has been exerted, and has not been suffix 
cient to enable the officer having the process, to execute it, he 
may, on the application of the officer, or of the district attor* 
ney or the county judge of the cou>ity, by proclamation to bo 
published in the territorial paper, and in such papers in the 
county as he may direct, declare the county to be in a state of 
insurrection, and may order into the service of the Territory 
such number and description of volunteer or uniform compan- 
ies, or other militia of the Territory, as he may deem necessai 
ry, to serve for such term, and Under the command of such offi- 
cer or officers, as he may direct. 

Sec. 64. The governor may, when bethinks proper, revoke irayreTok* 
the proclamation authorized by the last section, or declare that 
it shall cease, at the time and in the manner directed by him. 

Sec* 65. A person who, after the publication of the procla- p*^J*Jj"* 
mation authorized by section 63, resists or aids in resisting, the coMeqaenot #f 
execution of process in a county declared to be in a state of in- 
surrection, or who aid^ or attempts the rescue or escape of an- 
other from lawful ci^stody or confinement, or who resists or 
aids in resisting, a force oidered out by the governor to quell 
or suppress an insurrection, is guilty of a felony, and is pun-* 
ishable by imprisonment in the territorial prison for not less 
than two years. 
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PART II. 

OF JUDICIAL PROCEEDINGS FOR THE REMOVAL OF PUBLIC OFFIr 
CER8, BY IMPEACHMEl^T OR OTHERWISE. 

Title I. Of impeachments. 

II. Of the removal of justices of the peace, police justicee, 
and justices of justices' courts and their clerks. 

I 

TITLE I. 



OP IMPBACHMBNTS. 

Section 66. Impeachment to be delivered to president of eouneil, 

67. Court to be summoned, and copy of impeachment served 

on defendant. ^ 

68. Service, how made. 

69. Proceedings if defendant docs do^ appear. 

70. Defendant may object to sufficiency of, or deny impeach- 

ment. 

71. Form of objection or denial. 

72. Proceedings thereon. 

73. Trial. 

74. Two-thirds necessary to conviction. 

75. 76. Judgment on conviction, how pronounced. 

77. Nature of the judgment. 

78. Eflfect ot judgment of suspension. 

79. Judicial officer, when impeached, disqualified to aet 

until acquitted. 

80. Presiding officer, when president of the council is im- 

peached. 

81. Impeachment not a bar to indictment. 

iflBpeiKtonei^ Sec. 66. When a civil officer of the Territory is impeached 
•luered by the assembly for willful or corrupt misconduct in office, the 

articles of impeachment must be delivered to the president of 

the council. 

Court anmmoned Scc. 67. The president of the council mu'^t thereupon eauso 

Mdcopjr served ^, " V i i . , 

the court to be summoned to meet at the capitoly in the city of 
Yankton; on a day not less than thirty nor mare than sixty 
days from the day of delivery of the articles of impcafchment^ 
2 
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He must also caiise a cdpy of the artfcka of impeachment, 
with a notice to appear and answer the same at the time and 
place appointed for the meeting of the court, t(> he served on ' 
the defendant^ nat 1^^8s than twenty days before the day fixed 
for the meeting of the court. 

Sec. 68. The service must be upon the defendant personally, semca, bow 
or if he cannot, upon diligent inquiry, be found in the Ter- 
ritory, the court, upon due proof of that fact, ma/ order that 
publication may be made in such manner as it deems proper, of 
a notice requiring him to appear at a specified time and place, 
and answer the articles of impeachment. 

Sec. 69. If the defendant do not appear, the court, upon PwoeediDgiif 
proof of service or publication as provided in the last two sec- not wT*/*^** 
tions, may of their own motion, or for cause shown, assign an- 
other day for heariBg the impeachment ; or may then, or at 
any other time which it may appoint, proceed, in the absence 
of the defendant, to trial and judgment. 

Sec. 70. When the defendant appears, he must answer the whea defend^n* 
articles of impeachment^ which he may do, either by object- 
ing to their sufficiency, or of any article therein,, or by deny- 
ing the truth of the same» 

See. 71. If the defendant object to the sufficrency of the »orm of 
impeachment, the objection must be in writing, but need not 
be in any specifio form ; it being sufficient, if it present intelli- 
gibly the ground* of the obfection. If he deny the truth of 
the impeachment^ the denial may be oral, and without oath, 
and must bo entered upon the minuses. 

Sec. 72. If an objection to the sufficiency of thd impeach- Prw^mgi 
ment be not sustained by a majority of the members of the 
eourtwho heard the argument, tho defendant must forthwith 
answer tfte articles of impeachment. If he plead guilty, qr 
refuse to plead, the court mufi* render judgment ef conviction 
against him.. If he deny the matters charged, the court must, 
at such time as they may appoint, proceed to try the impeach- 
ment. 

Sec. 7S. The oath or affirmation prescribed, by section 22, Tri«i 
having been administered, the court must proceed to try and ^ 
determine the impeachment, and may adjourn the trial from ' 
time to time- 
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Sec. 74. The defendant cannot be convicted on impeach^ 
taent, without the concurrence of two -thirds of the noemberB 
present ; and if two-thirds of the members present do not con* 
cur ia a conviction, he must be declared acquitted. 

Sec. 75. /After conviction, the court must immediately, or at 
such other time as it may appoint, pronounce judgment in the 
form of a resolution, entered upon the minutes of the court. 
The vote upon the passage thereof must be taken by yeas and 
nays, and must also be entered upon the minutes. 

Sec. 76. On the adoption of the resolution, by a majority of 
the members present who voted on the question of acquittal 
or conviction, it becomes the judgment of the court- 

Sec. 77. The judgment may be, that the defendant be suso 
pended and removed from oflSce, or that he be removed from 
office and disqualified to hold and enjoy a particular oflSce or 
class of offices, or any office of honor, trust or profit, under 
this Territory. 

Sec. 78. If judgment of suspension be given, the defendam 
during the continuance thereof, is disqualified from receiving 
the salary, fees or emoluments of his office. 

Sec. 79. A judicial officer cannot exercise his office after 
being impeached, until he is acquitted. 

Sec. 80. If the president of the council be impeached, no- 
tice of. the impeachment must be immediately given to the 
council by the House of Representatives, that another presi'^ 
dent may be chosen. , 

Sec. 81. If the offense for which the defendant is impeached 
be the subject of an indictment, the indictment is not barred bj 
the impeachment. 

TITLE II. 

OF THE RBMOJAL OP JUSTICES OF THE PEACE. 

Section 82. Accusation to be presented to the presiding judge^of the 
court. 

88. Form and verification of the accusation. 
84. To be txaosmitted to district attorney, and copy to be 
served on defendant, with notice to appear and ansnw. 
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SeetioD 85. Proceedings, if defeodant do not appear, 

86. Defendant may object to or deny the accusation. 

87. Form' of the objection. 

88. Manner of denial. 

89. If objection overruled, defendant tQ answer forthwith. 

90. Proceedings upon plea of guilty, refusal to answer, or 

denial. 

91. Judgment upon conviction, and its form. 

Sec. 82. An accusation in writing against a justice of the Accusation^ 
peace, for willful or corrupt misconduct in office may be pre- presented 
sented to the presiding judge of the district court of the coun- 
ty in or for which the officer accused is elected or appointed. 

Sec 83. The accusation must state the offense chareed, in what accusation 

.? . mn»t state 

ordinary and concise, language, without repetition and in such 
manner as to enable a person of common understanding to ^ , 
know what is intended , and must be verified by the oath of the 
person making it, to the effect that ho believes the charges 
therein contained, to be true. 

Sec. 84. After receiving the accusation, the judge to whom to whom the 
it is delivered must forthwith cause to be transmitted tr^gmitted 
to' the district at.tor,ney of the county, who must 
cause a copy thereof to be served upon the de- Copy served 
I fendant, and require by written notice, of not less 
than twenty days, that he appear before the district court of 
the county, and answer the accusation, at a specified time, 
which must be either at a term of the court, or at any other 
time appointed by the presiding judge, by a written order filed 
with the clerk. 

Sec. 85. The defendant must appear at the time appointed proceedings if 
in the notice, and answer the accusation, unless, for sufficient fjp«?"* ^ ' 
caQse, the court assigns another day for that purpose. If he . 
do not appear, the court may proceed to hear and determine 
the accusation in his absence. 

Sec. 86. The defendant may answer the accusation either by Defendant may 
objecting to the sufficiency thereof, or of any article therein, or ******** 
by denying the truth of the same. 

Sec- 87. If be object to the legal sufficiency of the accu- Form of 
sation, the objection must be in writing, but need not be in any ^^^J***'***** 
specific form ; it being sufficient if it present intelligibly the 
'n'onnd of the objection* - 
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Manner of Sec. 88. If he deBj the troth of the accusation,- the denid 

d«Bial " 

may be oral and wkhout oath, and must be entUled upon the 
minutes. 

When to answer Scc. 89. If an objectiou to the sufficiency of the accii«atio& 

forthwith , . 1 . ; , A -1 V 

be not sustained, the defendant must answer the accusation 
forthwith. 

When >iidKinent Sec. 90. If the defendant plead guilty, or refuse to answer 
the accusation, the court must render judgment of conviction 
against him. If he deny the matters charged, the court musi 
proceed to try the accusation. 

judcment upon Scc. 91. Upon a convi^tiou, the court must pronounce ludg- 

conriction,— its iiirii ':i<» «• t» * 

forma. mcnt that the defendant be removed- from omce. JDut to war^ 

rant a removal, the judgment must be entered upoa the mia^ 
u.tes^ assigning therein the causes of removal^ 

PART IV, 

»P THB PROCEEDINGS IN CRIMINAL ACTIONS PROSECUTED BT 
INDICTMENT. ^ 

Title I. Of the local, jurisdiction of public offences. ' 
II. Of the timq of commeoQing criminal action. 

III. Of the information, and proceedings thereon to the com- 

mitment, inclusive. 

IV. Of the proceedings after commitment, and' before ia- 

dictment. 
V. Of the indictment. 
VI. Of the proceedings on the indictment before trial. . 
Vlt. Of the trial 
VIII. Of the proceedings after trial, and before judgmeat.. 
IX. Of the judgment and execution. 
X. Of appeals. ' 
XI. Of miscellaneous proceedings. 

TITLE L 

OP THE LOCAJi JURISDICTION OP PUBLIC OEFBNSES. 
Sectioa $2, Jurisdiction of offenses committed in this Tevritorj. 
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SeetiM ^3. Wben the offense is commenced without, but consam* 
mated within the Territory. 
94. When an inhabitant of this Territory is concerned in a 
da.el out of the samo, >and a party wounded dies 
therein. 

■95. When an inhabitant of this Territory leaves the same 

to elude the statuses against dueling. 
96. When an offense is committed partly in one county and 

partly in another. 
^7. When an offense is tjommitted on the boundary of two 

or more 'counties, t)r within ffve htindTed yards 

thereof. 

"98. Jurisdiction of an offense on board a vessel. 
99. Of indictment for kidnapping, enticing away « child or 
abduction. 

100. Of indictment for bigamy or incest, when committed in 

one couuty and defendant apprehended in another. 

101. When property is feloniously taken in one county and 

brought into another. 

102. Of an indictment against an accessory after the fact. 

103. Conviction or acquittal in another Territory or State, a 

bar, where tihe jurisdiction is concurrent. 

104. Conviction or acquittal in another county, a bar, wh^re 

the jurisdiction is -concwrrent. 



'Sec. 92. Every person, whether an inhabitant of this or any jamdictjon of 
•other Territory, State or county, or district of the United of^ut^d in 
States, is liable to punishment^ by the laws of this Territory, 
for a public offense committed by him thenein, except where it 
18 by law cognizable exclusively in the courts of the United 
States. 

Sec. 93. When the commission of a pu1>lic offense com** whon 
menccd without this Territory, is consummated within its bound- wUhlSntbl^t 
aries, the defendant is liable to punishment thereof in this Tor- wuS^tK*** 



ritory, thougli he were out of the Territory at the time of the 
commission of the offense charged, if he consummated it in 
this Territory through the intervention of an innocent or guilty 
agent, or by any other means proceeding directly from him* 
«elf^ and in such case, the jurisdiction is in the county in 
which the offense is -consummated. 
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When an 
inbabiUnt is 
concarned in a 
daal. and a party 
wounded dlaa 
therein 



To elade the 
itatntes agaiorat 
dneliag 



Offense 
committed 
partly in one 
and partly in 
another couftty 



Offenses on 
tK>undarles &c. 



Off'enses on 
board yessels 



Kidnapping Ac. 
Indictment for 



Sec. 94. When an inhabitant or resident of this Territory, 
by previous appointment or engagement, fights a duel, or is 
concerned as second therein, out of the j.uri8dietion of this Ter- 
ritory, and in the duel a wound is inflicted- upon a person 
whereof he dies in this Territory, the jurisdiction of the offense 
is in the county where the death happened. 

Sec. 95. When an inhabitant of this Territory shall have 
left the same f^or the purpose of eluding the operation of the 
provisions of the statutes relating to dueling and challenges to 
fight, with the intent or for the purpose of doing any of the 
acts prohibited therein, the jurisdiction is in the county of 
which the offender was an inhabitant when the offense was com- 
mitted, or in any county in which in the opinion of the governi 
or, the evidence can be most conveniently obtained and pre 
duced, to be designed [designated] by him by a written appoint- 
ment, filed in the oflBce of the clerk of that county. 

Sec. 96. When a public offense is committed, partly in one 
county and partly in another county, or the acts or effects 
thereof, constituting or requisite to the consummation of the 
offense, occur in two or more counties, the jurisdiction is \^ 
either county. 

Sec. 97. When a public offense is committed on the boundary 
of two or more counties, or within five hundred yards thereof, 
the jurisdiction is in either county. 

Sec. 98, When an offense is committed in this Territory, on 
board a vessel navigating a river> lake or canal, or lying therein 
in the prosecution of her voyage, the jurisdiction' is in any 
county through ^hich the vessel is navigated in the course of 
her voyage, or in the county where the voyage terminates. 
Sec. 99. The jurisdictiTon of an indictment — 
1, For forcibly and without lawful authority seizing and 
confining another, or inveigling or kidnapping him with intent 
against his will, to cause him to be secretly confined or impris- 
oned in this Territory, or to be sent out of the Territory, or to 
be sold as a slave, or in any way held to service, or of selling 
or in any manner transferring for a term the services or labor 
of a black, muliitto, or other person of color, forcibly taken, 
inveigled or kidnapped from this Territory, to any other Terri* 
tory, place or country ; or^ 
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2, For decoying, or takings or enticing away a child under 
the age of twelv^ years, with intent to detain and 'conceal it 
from its parent, guardian^ or other person having lawful charge 
of the child ; or 

3, For inveigling, enticing or taking away an unmarried fe- , 
male of previous chaste character, under the age of twenty- 
one years, for the purpose of prostitution ; 

Is in any county in which the offense is committed, or into or 
out of which the person, upon whom the offense was commit^ 
ted, may in the commission of the offense, have been brought, 
or in which an act was done by the Jefendant in instigating, 
procuring, promoting, aiding or in being an accessory to the 
commisaion of the offense, or in abetting the parties concerned 
therein. 

Sec. 100. When the offense either of bigamy or of incest is wgamy^incett 
committed in one county, artd the defendant is apprehended in 
another, the juri^idiction is in either county. 

Sec. 101. When property feloniously laken 'm one county, ^"JJJJ^^iy 
by burglary, robbery, larceny or embezzlement, has been *»*^«»^ 
brought into another, the jurisdiction of the offense is in either 
county. But if, before the conviction of the defendant in^ the ' 
latter, he be indicted in the former county, the sheriff of the 
latter must upon demand deliver him to the sheriff of the for- 
mer county, upon being served with a copy of the indictment, 
and upon a receipt endorsed thereon by the sheriff of the for- 
mer county, of the body of the defendant; and is, on filing 
the copy of the indictment and the receipt, exonerated from all 
liability in respect to the custody of the defendant. 

Sec. 102. In the case of an accessory after the fact in the indietmeiit 
commission of a public offense, the jurisdiction is in the county 
where the offense of the accessory was committed, notwith- 
standing the principal "offense was committed in another 
county. 

Sec. 103. When an act charged as a public offense, is within oonTictioa in 

, . . . ^ » m . « ^, another SUU or 

the jurisdiction of another Territory, county or State as well Territory 
as of this Territory, a conviction or acquittal thereof in the for- 
mer, is a bar to a prosecution or indictment therefor in this 
Territory. 

3* 
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SsquHiiuV' ^^^^ offence is ki ike jarisdiction of two or 

another county more counties, a oonviotion or acquittal thereof in one county, 
is a bar to a prosecution or indictment thereof in another. 



TITLE IL 



OP THE TIME OP COMMBNCIC^a CRIMINAL ACTIONS. 

Section 105. ProsecutioD for murder oaay be comxenced at any 
time. 

106. Limitation of two years, iia iodi^tmetit for personating 

another and marrying in such assumed character, 
and for abduction and seduction. 

107. Limitation of three years, in all other cases, 

108. Exception, when defendant is out of the Territory, 

109. Indictment dee mad found, when presented in court 

and filed. 

Prosecution for Scct 105. There is no limitation of time within which a 
" ' , prosecution for murder must be commenced. It may be com- 

menced at any time after the death of the person killed. 
Limiution Scc. 106. An indictment for a public oftense must be found 

within two years after its commission, in the following cases; 

1, Falsely representing or personating ,any person, and in 
such assumed character marrying another; 

2, Inveigling, enticing, or taking away an unmarried female, 
of previous chaste character, under the age of twenty »five 
years, for the purpose of prostitution ; 

3, Seducing and having illicit connection with an unmarried 
female of previous chaste character, under promise of mai^riage. 

In other cases Sec. 107. In all Other cas^s, an indictment for a public of- 
fense must be found within three years after its commission, 

iTSSt^f Sec. 108. If wten the offense ^is committed, the defendant 
Territory be out of the Territory, thc indictment may be found within 
the term herein limited after his coming within the Territory; 
and no time, during which the defendant is not an inhabitant 
of or usually resident within tho Territory, is part of the lim- 
itation. 



Digitized by Google 



GENERAL LAWS. 



25 



Sec. 109, A» indictment is f|ound, within the meaning of JJeSl? 
the last three sections, when it is duly presented by the grand 
jury in open co«rt, and there received and filed. 

TITLE III. 

^ THE PRELIMINARY INFORMATION, AND PROCEBDINGS THERE- . 
ON TO THE COMMITMENT INCLUSIVE. 

Chapter I. The iDformatioQ. 

II. The warrant of arrest 

III. Arrest bj an officer under a warraat. 

IV. Arrest by kn officer without a warrrant ' 
V. Arrest by a private person. 

VI. Re-taking after an escape or rescue. 
VII. Examination of the case, and discharge of the defendant 
or holding hiui to answer. 

CHAPTER I. 

THE INFORMATION. , 

I 

Se-ction liO. Preliminary information defined. 

III. Magistrate dednfid. 
112. Who are magistrates. 

Sec. 110. The preliminary information is the allegation made inforaatiom 
to a magistrate that a person has been guilty of some designated 
public oflFense. . 

Sec. 111. A' magistrate is an oflScer having power to issue a 
warrant for the arrest of a person charged with a public oflfense. 

Sec, 112. Tb« foUowing persons are magistrates : Wbo are 

1, The judges of the supreme court ; Magistrate* 

2, The judge of the probate court ; 
8, Justices of the peace ; 

4, Police and other special justices, appointed or elected in 
A city, village, or town ; 

5, The mayors and recorders of cities. 
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CHAPTER 11. 

THE WARRANT or ARREST. 

Section lis. ExamiDation of the prosecutor and his witnesses upoti 
the iDformation; 

114. Form of the warrant. 

115. Name or description of the defendant ia the waTranI 

and statement of the offense, 

116. Warrant to be directed and executed by a peace oflBicer* 

117. Who are peace officerd. 

118. 119. To what, peace officers warrant to be directed and 

when and how to be executed in another county. 

120. Endorsement on the warrant for ser?ice in another 

couQtv how and upon what proof to be made. 

121. Defendant to be taken before the magistrate issuing the 

warrant or another magistrate in the same county. 

122. Defendant arrested for (i misdemeanor in another 

county to be taken before a magistrate therein and 
admitted ta bail, 

128. Proceedings on taking bail from the defendant in such 
case. 

124. Proceedings where he is admitted to bail in such case 
but bait is not given. 

^ 125. Before what magistrate in the same cannty defendant 
is to be taken when the magistrate issuing the war*> 
rant is unable to 'act. 

126. Defendant in all cases ta taken before a magistrate- 

without delay. 

127. If the defendant be taken before another magistrate 

than the one who issued the warrant, depositions ta 
be sent to the magistrate or witnesses le be examined 

JBsamlaation of ancW. 

PToseGntori 

vitaesMsAe. 

Sec. 118. When an information verified by oath or aflSrma.. 
tion is laid befdre a magistrate of the commission of a public 
oflPsnse, he must, if satisfied therefrom that the offense com- 
plained of has been committed^ and that there is reasonable 
ground to believe that the defeudant has committed it, issue a 
warrant of arrest- 
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Sec. 114. A warrant of arrest is an ord«r in writing in the »om of warrant 
name of the people signed by a magistrate commanding the 
arrest of the defendant and may he substantially in the follow* 
ing form : 

•'County of Yankton [or as the case linay be.] 

"In the name of the people of the Territory of Dakota. To 
any sheriff, constable, marshal or policeman in this Territory 
[or in the county of Yankton or as the ease may be as provided 
in sections 118 and 119.] 

"Information upon oath having been this day laid before me / 
that the crime of [designating it] has been committed, and 
accusing C. D. thereof, 

"You are therefore commanded forthwith to arrest the above 
named C. D., and bring him before me, at — [naming the place,J 
or in case of my absence or inability to act, before the nearest 
or most accessible magistrate in this comty. 

"Dated at the Oity of Yankton [or as the case may be,] 
this day of , 186 

E. F. Justice of the peace [or as the case may be.J 

Sec. 115. The warrant must specify the name of the de- wbatwarraM 
fendant, oi« if' it be unknown to the magistrate, the defendant 
may be designated therein by any name. It must also state an 
offense in respect to which the magistrate has authority to issue 
the warrant and the time of issuing it, and the city, town or 
village where it is issued, and signed by the magistrate with 
his name of office. 

Sec. 116. The warrant must be directed to and executed by warrantto 

*' whom directed 

a peace officer. 

Sec. 117. A peace officer is a sheriff of a county, or a con- ^^JS"®^**''* 
stable, marshal, or policeman of a city, town or village. 
Sec. 118. If the warrant be issued bv a iudge of the supreme to whatoffloar- 

« *. . f warrant (Urecte* 

court, or by the presidmg judge of a city court, it may be di- 
rected generally to any sheriff, constable, marshal or police* 
man in the territory, and may be executed by any of those 
officers to whom it may be delivered. v 

Sec. 119. If it be issued by any other magistrate, it may be how eze9uie(i 
directed generally to any sheriff, constable, marshal, or peliccM 
man in the county in which it is issued, and may be executed 
in that countyi or if the defendant be in another county it may 
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be «xectited tberein, upon the written direction of a magistrate 
of that county endorsed upon the warrant, signed by him with 
his name of office, and dated at the city, town or village where 
it is made, to the following effect: 

"This warrant may be ijxecuted in the oounty of' [as 
the case may be.J 

, Sec 120. The endorsement mentioned in the last section 
cannot, however, be diade unless upon the oath of a creditable 
witness, in writing, endorsed on or annexed to the warrant 
proving the hand writing of the magistrate by whom it was 
issued. Upon this proof the magistrate endorsing the warrant 
is exempted from liability to a civil or criminal action though 
it afterwards ^ippear that the warrant was illegally, or im' 
pT0j)erly issued. 

Sec. 121. If the offense -charged in the. warrant be a felony 
the officer making the arrest must take the defendant before the 
magistrate who issued the warrant, or «ome other n^agistr ate in 
the same eounty as provided in sectron 125. 

When arrested Sec. 122. If the ofieusc charged in the warrant be a misde* 
county tneanor and the defendant be arrested in anothe?r county, the 

/ officer must upon being required by the defendant, take him 

before a magistrate in that county,, who must admit the de- 
fendant to bail and take bail from him accoinlrngly. 

Baii^procaediDcs Scc. 123. On taking bail the magistrate must certify that 
fact on the warrant, and deliver the waTant and undertaking 
' of bail to the officer having charge of the defendant. The 

-dfficer must then discharge the defendant from arrest, and must 
without delay, deliver the warrant and undertaking to the clerk 
of the court at which the defendant is required to appear. 

prooeedings ^ Soc. 124. If on the admission of the defendant to bail as 

when he i« ' 

admitted to bail, provided iu section 122, bail be not forthwith eiven, the officer 

•l>ail not gLvoo ^ ' . . ' 

. must take *he defendant before the magistrate who issued the 
warrant or some other magistrate in the same county as pro- 
vided in the next section. 
Before what Soc. 125. When by the preceding sections of this chapter, 
SfOTda"t*tobe the defendant is required to be taken before the magistrate 
who issued the warrant, he may, if the magistrate be absent or 
unable to act, be taken before the nearest or most accessible 
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magistrate in the sam^* eoantj. The officer muet at the saine 
time deliver to the magistrate, the warrant, with, the retiim 
endorsed and subscribed by him. 

Sec. 126. The defendant most ia all cases be taken before JJfJJ^iJSJ^^ ^ 
the magistrate without unnecessary delay. wUhout*dSuy 

Sec, 127. If the defend^t be taken before a magistrate Jl^^tJS^Q^JJforS^ 
other than the one who. issued the warrant, the depositions on "°gut?ate i^iaa 
which the warrant was granted must be sent to that magistrate, |J*ned^hfr*^ 
or if they cannot be procured the prosecutor and his witr»es8 
vmi be summoned ta give their testimony anew.. 



CHAPTER III. 

ARREST BY AN OFEICEB UNDER A WAERANTV 

SeetloB. 128. Arrest defined. 

129. By whom an arrest may be made. 

130. Every person bound to aid an officer in an arrest.. 

131. When the arrest may be made. ' 
* 132. How an arrest is made. 

133. No further restraint allowed than is necessary to ar- 

rest and detention of defendant. 

134, Officer must state his authority, and show warrant if 

required. 

135. It defendant flee or resist, officer may use all necessary ^ 

means to affect arrest. 

136, 137. When officer may break open a door or window. 

SeOi 128. Arrest is the taking of a person inio custody that Arrest define* 
he may. be held to answer for a public offense.. 
Sec. 12^ An arrest may be either 4 . Arreetmade br 

1, By a peace ofltcer under a warrant ; 

2, By a peace officer without a warrant ; or 

3, By a private person. 

Sec. 130. Every person must aid an officer in the execution persons boBBd 
of a warrant, if the officer req.uire his aid and be present and 
acting in its execution.. 

Sec. 131. If the offense charged be a felony the arrest may whenarrwt 
be njade on any day, an* at any tim^ of the day or night. If '"*^ 
it be a misdemeanor the arrest cannot be^ made on Sunday er 
at night, unless upon the direction of the magistrate endorsed! 
npoa the warrant. 
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Arrest, htm gee. 182. An atrest is made by an aetaal restraint of the 

made / 

person of the defendant, or by his submission to the castodj 
of the officer. 

Amount of Sec. 133. The defendant is not to be subjected to any more 

Testraint - , . , , 

restraint than is necessary for his arrest and detention, 
oflicer muBt Sec. 134. The officer must inform the defendeot that he acts 

state his 

•uthopty under the authority of the warrant, and must also show the 

warrant if required. 
Officer may use Scc. 135. If, after notice of intention to arrest the defen- 

all necessary . 

SSm? ^ dent, he either flee or forcibly resist, the officer may use all 

necessary means to affect the arrest. 
Officer may gee. 136. The officcr may break open an outer or inner door 

break open door ^ 

or window, when wiodow of a dwelling house, to execute the warrant, if afcer 
notice of his authority and purpose, he be refused admittance. 

«am« Sec. 137. An officer may break open an outer or inner door 

or window of a dwelling house for the purpose of liberating a 
person .who, having entered for the purpose of making an ar- 
rest, is detained therein, or when necessary for his own lib- 
eration, ' 

CHAPTER IV. ^ 

ARREST BY AN OPPICBR WITHOUT A WARRANT, 

Section 138^ In what case allowed 

139. May break open a door or window, if adnuttance re- 

fused. 

140. May arrest at night, on reasonable susjl^icioD of felony. 

141. Must state his authority, and cause of arrest, except 

whe^e party is commiiting felony or is pursued after 
escape, 

142. May take before a magistrate a person arrested by a 

by-stander for breach pf the peace. 

143. Magistrate may commit by verbal or written order, for 

offenses committed in 'his presence. 

Amittrithont Sec« 138. A pea<^ officer may. without a warrant, arrest a 

wlut eaaef perSOn. 

1, For a public offiense, committed or attempted in hk 
presense; 
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2, When the pers,on arrested has committed a felony, 
although not in his presence; ' 

S, When a felony has in fact been committed, and he has ' 
reasonable cause for believing the persom arrested to hfwe com- 
mitted it; 

4, ^On chirge, made upon reasonable cause, of the commis* 
sion of a felony by the p^rty arr'ested. 

Sec. 139. To make an arrest as provided in the last section, toin»k«a'rr«i 

* , ' «8 provMed li 

the officer m;ay break open an outer or inner door or window of i"^«««tion 
a dwelling house, if, after notice of his office and purpose, he 
be refused admittance. 

Sec. 140. He may also at night, without a warrant, arrest JJjJ^*™*** 
any person whom he has reasonable cause for believing to have 
committed a felony, and is justified in making the arrest, 
though it afterwards appear that the felony had not been com- 
mitted. 

Sec. 141. When arresting; a person without a warrant, the Hnststauiiis 

. . aaUiority 

officer must inform him of his authority and the cause of the 
arrest, except when he is in the actual commission of a public 
offense, or is pursued immediately after an escape. 

Sec. 142. He may take before a magistrate, a person, who, JJ'b^JfJSII.*^ 
being engaged in a breach of the, peace, is arrested by a by- 
stander and delivered to him. 

Sec. 14S. When a public offense is committed in the pre** Hayooramit, 
sence of a magistrate, he may, by a verbal or written order, 
command any person to arrest the offender, and may there- 
upon proceed as if the offender had been brought before him on 
a warrant of arrest. 

CHAPTER V. 

ARaSSX A PRIVATE PERSON. ^ 

Section 144. In what caseti allowed. 

145. Must inform the party of the cause of arrest except when # 

actually committing the offense or on pursuit after 
escape. 

146. May break open a door or window if admittance n- 
fuscd. 
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Seat OD 147. Must immediately take prisoD^f before a Biagistratcr 
" or deliver him to peace officer. 

fnwtaatcMM Soc, 144. A private person m«y arrest another — 

allowed ^ ^ -.1 ,.1. 

1^ For a p4iDiic offen^ Gommitted or attempted m his pre*' 

senee;. 

2, When the person arrested has committed a "felony^ 
although not in his presence y 

3, When a felony has been in fact committed, and he has* 

reasonable cause for believing the person arrested, to have- 
committed it. 

Must inform the Sec. 145. He must, before making the arrest, inform the 
5f arrest person to be arrested of the cause thereof; and require'him to* 
submit, except when he is in the actual commission of the of* 
V fense, or when he is arrested on pursuit immediately after its 
commission. x 

Mav break open Scc. 146. If the pcfson to be arrested hayc Committed a 

door or window . _ 

felony, and a private person, after ^notice of his intention to^ 
make the arrest, be refused admittance, he may break open aa 
outer or inner door or window of a dwelKngwhouse^ for the- 
purpose of making the arrest. 

xastuke Sec. 147. A private person who has 'arrested another for 

LajSrlte* the commisston of a public oflFense, must, without unnecessary 

delay, take him before a magistrate or deliver him to a peaae- 

officer.. 



CHAPTER VL 

BErTAKING, AETER AN; ESOAPE OR RESCUE. 

Section 148. May be at any time or in any place ia tlie territory. 

149. May break open a door or window, if admittance rt* 
fused. 

At any time or Scc. 148. If a pcrsou arrestcd, cscape or be rescued,, the 

in any place « i j i j 

person from whose custody he escaped? or was rescued, may 
immediately pursue and retake him, at any time, and in any 
place in the territory. 
Mayimkopta, gee. 149. To retake the person escaping or rescued, the 
person pursuing may, after notice of his intention and refusal 
of admittance,, break open an outer or inner door or window of 
a dwelling-house. 

3 



Digitized by Google 



ss 



s 

39XAMINATI0N OF THE CASE, AND I>ISC^AIt«fi 01^ THS I^EFENDART 

0^ HOLDINa HIM TO ANSWER^ 

Qecttion, 150. MagisU^ to inform the defendant of tj^e oharge) and. 
his right to counsel, 

151, Time to ^eqd /and sendijag for. counsel. 

152, On appearance of counsel, 6r waiting fpc faim a rea**. 

sonable tiiue, examinatioQ>tbp»9ceed. 
158. When to. be oompleted. / Adjournment. 

154. Ob adj/)urnm^nt, defendant to.b^ oommittod; 9r disr 

charged on deposit of n^oney.. 

155. £*oriu. of commitment. 

156^ Depositions to. bg rqad, on. e.:^aininatipiiB,.an4. witnesses. 
es^amiD^d. 

. 157. E;(amiDaUon of witnesses to be Jn. presence, of defendf 
apt, aiid Witnesses to be cross-examined in his behalf. 

158. Defendant to be informed of his ri^ht to. ma^Q estate". 

ment. 

159. Waiver, 6f his. right, how. taken.. 

160. 161. Statement how taken. 

162. How reduced to writing, and how authenticated. 
166. After statement or waiverj dafendant'^ Wii^eBsea- 16, he 
examined. - . - 

164. Witnesses Kobe kept apart. * 

165. Testimony, how taken and auihentioated', 

166. • Depositions and.statoment, how ami by whoni kept. 
1^7.. Violation of the last section, a misdemeanor. 

168. Defendant entitled t^ copies of. depositions and state*, 

ment. 

169. Defendant, when and how to be discharged.. 

170. When and how to be committed, 

171. Order for commitment. 

172. Certiffcate of bail being taken. 

173. Order for bail on commitment.. 

174. 175. Form of commitment. 

176. Undertaking of witnesses to> appear, when and how 

taken, 

177. Security for appearance of witnesses, when and how 
. required. 
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Section 178, Infants an^ mf^med iromep may be required to g^n 
security for appearance as witness. 

179. Witney to^ be committed on refusal to give securi^ 

for appearance. 

180. Witness unable to give security, may be coaditionalh 

examined. 

181. Last section not applicable to prosecutor or accompliet 
• 1^2, Magistrate to leturn depositions, statemc'Bt and oi- 

dertakings of witnesses to the court. 

Sec. ISO. When the defendant is brought before a magis- 
trate upon an arrest, either with or without a warrant, on t 
charge of having committed a public offense, the magistrate 
must immediately inform him of the charge against him, aoJ i 
of his right to the aid of counsel in every stage of the pro- 1 
ceedings, before any further proceedings are had. | 

Sec. 151. He must also allow the defendant a reasonabk 
t\me to send for counsel, and adjourn the examination for thit 
purpose ; and must, upon the request of the defendant, requiit 
a peace ofiScer to take a message to such counsel as the defeni* 
ant may name. The officer must without delay perform that 
duty, and shall receive fees therefor, as i^pon service of asuV 
poena. 

Sec. 152. The magistrate must, immediately after the sp* 
pearance of counsel, or if none appear and the defendant re- 
quire the aid of counsel, after waiting a reasonable time ther^ 
for, proceed to examine the ease. 

Sec. 158. The examination must be completed atone session 
unless the magistrate for good cause adjourn it. The adjoim- 
meat cannot be for more thin two days at each time, nor more 
than six days in all, unless by consent or on motion of the de- 
fendant. 

Sec. 154. If an adjournment be had for any cause, the mag- 
istrate must commit the defendant for examination^ or discharge 
him from custody upon sufficient bail, or upon the deposit of 
money as provided in this code, as security for his appearance 
at the time to which the examination is adjourned. 

Sec. 155. The commitment for examination is by an endorse- 
ment signed by the magistrate, on the warrant of arrest, to the 
following eflfect : *'The within named A. B., having been 
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brought before me ^ader this warranty and baying failed to giye 
bavil for his appearance, is committed to the sheriff of the coun«« 

ty of , to await examination on the day of 

18 , at o'clock^ at which time you will bave 

his body before me at my oflSce," 

Seo. 156. At the examination, the magistrate mast, in the Dw«BitioB to u 
first place, read to the defendant the information on file before 
him. He mast also after the commencement of the prosecu^ 
tion, issue subpoenas for any witnesses required by the prose** 
cutor -or the defendant. 

See. 157. The witnesses must be examined in the presence Bxu&iMtioB of 
of the defendant ; and may be cross-^examined in his behalf. 

Sec. 158. When the examination of the witnesses on the D«f«ii4aBt t« iw 
part of the people is closed, the magistrate must distinctly in^o ^^!kf*''^^^ 



form the defendant that it his right to make a statement in 
relation to the charge against him, (stating to him the nature 
thereof^ ) that the statement is designed, to enable him, if he 
^ees fit, to answer the charge and to explain the facts alleged 
against him, thivt he is at liberty to waive making a statement, 
and that his waiver cannot be used against him on the trial. 

Sec. 159. If the defendant waive his right to make a state- wairer 
aaeQt, the magistrate must make a note thereof, but the fact of 
his waiver cannot be used against the defendant on the trial. 

Sec. 160. If the defendant choose to make a statement, he sutemMt, 
^ BQay do so in writing, or upon his failure so to do, the magistrate 
fnust proceed to take it in writing without oath, and must put 
to the defendant the following questions only : 
What is your name and age ? 
- Where were you born ? 
Where do you reside, and how long have you resided there ? 
What is your business or profession ? 

Give any explanation you may think proper of the circum- 
stances appearing in the testimony against you, and state any 
facts which you think will tend to your exculpation. 

Sec. 161. The answer of the defendant to each of the ques- aam» 
tioDS must be distinctly read to him, as it is taken down. He 
may thereupon correct or add to his answer and it must be 
corrected until it is made conformable to what he declares is 
the truth. 
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writing -ijw* 162r i?he Btatcmeiit must be reduced to writing bjjf thi 

authtntimtMi ^ 'magistrate, or under Kte cfitection, and aiithenneateJ m the foU 
lowing form ; 

1, It must settorth in detafl that the defendant; was inform- 
ed of his rights as provided in section iSSj and that after 6eiA| 
80 'informed, he msLde the statefn^t ; 

3, It must contain the questions pvt to hib^ and his answers 
-thereto, as provided in sections 160 and 161 ; 

8, It may be signed by the defendant, or he may refuse to 
sign it; but if he refuses to sign it, Lis reasons therefor' 'most 
be stated as he gives it ; ^ 

4, It must be signed and certified by the magistrate. 

^2if*i***^fcrf ^^^^^ waiver of the defendant to make a state- 

waSeJ meat, or after he has made it, his witnesses, if he produce aay^ 
must be sworn and exaVnined. 

Sec. 164. The witnesses produced on the part either of the 
people or of the defendant, can not be present'at the examina- 
tion of the defendant, and while a witness is under examina- 
tion, the magistrate may exclude all witnesses who have' fiot 
been examined, or who are to be examined. He may also 
cause the witnesses to b^ kept separate, and to fee prevented 
' from converfei-ng with eaok other unti> they are all examined.' 
T«9tiniqn7»haw^ Sec. 165. The testimony given by each, witness must be re* 
duced to writing-, asa deposition by the magistrate or under bis 
direction, and authenticated in the follbwing form : 

1, It must state the name of the witness, his place of resi? 
dence, and his business or profession; 

2, It must contain the questions put to the witness, dhd his' 
answers thereto ; or may be in narrative form, and read tb him, 
and oorTected or added to, until it is made conformable to what 
he declares is the truth ; ■ 

If a question put be objected to on either side^- and over« 
ruled, or the witness decline answering it, that fact with the 
ground on which the question was overriiled, or the answer de- 
clined, must be stated; 

4, The deposition must be signed by the witneiss, or if he re- 
fuses to sign it, his reason for refusing must be stated in 
writing, as he gives it ; 

5, It must he signed and certified by the magistrate. 
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titipifs.takeQ ou th^ examii^ation, and the ^tat^inent of tl^e ^e>«^ 
fen^aipt, if aoy, UQjtil th«; are returjaed proper court^ and 
mvst not p^rtnij; tt^eod t^ pe inspected I^y any person except a 
Judge of a court having jurisdiction of tbe offepfe, the diatfjict, 
attorney of the county, and the defendant and his. counsel. 

Seq. 161. ^ vioia^pn of the proyisions of the last section is Tioutton o< iMt 
punishable as a misdemeanor. mitdtrnMBor 

Sec* 168, Jf the defendant be .hetd .to answer the charge, Mwdant 
tbc^ magistrate iff his clerk haying th^ custody of the depOd[- SpiS***" 
tions takcin on examination, and of the statement of the. de-; 
fei\dapt, must, on payment of bis^feea, at the .rate ef fiv^ cents 
for.^very hundred words, ^ aud w,ithin two days aftei; demand, ^ 
furnish tp theidefendai^t or bis counsel, copy of the deposi- 
tioi[^.,find 8>atement^ or of eithe^ of t&<m, or permit him . to^ 
take.acogy.. 

Sec, 169.,.^ft;^erhearing the proofs and i}bd s^tei^9^t:^f tl^e ^When and how 
defendant, if he have made one, if it. appear, eithjar that a pub*- 
lic cSens^ ha^ nptb^en committed, pr thaj; thefe is no sti^ffic^^t 
cause to believe the defendant guilty thereof, j;l)e. magistrate . 
most order the, defendant to be, discharged, by. an endorsement 
cathe depositions and statement,. »igi)ed by. hiip, to the fol)QWi 
iogefffcU ^^l^here being^o-sufficient cause to be]ieve th^ within 
napf^ed A^3*^'guiky of ^he.ofiefvsie within, mentioned, I order 
Wm.^fco^bedisohargpdp" . 

Sec. 170. If, however, it appj^r fr^ tjie eatapiiiiation thftt whtnandhow 
a public oflFetiLseh^s^been cdmo^itted, and that.there is ^ilfficie^t 
cause to believe the. defendant guHjty therefof, the magistrate 
most, in lil^et manner endorsj^ on the depositions and statement, 
an order, signed bj;. him, to th^ fo)lo^ing^gffec^^ "It appearing 
to,n)|?^l}y the, within. depositions statement, if an^,J ,that 
tbe;qffe^ise. therein .mentionjsid, £or other, oflFense, accprdii^g ; 
to,tl^fac^^ stating generally. th(^, nature thereof,], Jjaa beA?i., 
cop^BOiitted,. and t^a|t. theri^ ia suffip^ent cause to believe thq wit^-j , 
ia,named A., JB., guilty thereof, I order tW he be held to auf . 
swer the same." 

•S^p. 171^,K tbeoflfej^Se ^lflOt ^U^^ Ordar lor 

orford^;tp thei same effep^^.must bej added to thp endorsement : 
**4nd th^ Jje l)e ^ominitted fo th§ sheriff .^f ^hQ^oun^^ of-: — 
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Same 
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Sec. 172. If the offense be bailable, and bail be taken by the 
magistratei the foUewing Words or words to the same effect 
must be added to the endorsement mentioiied in section 170 : 
^*and I have admitted him to bail, to answer, by the under- 
takinfi; hereto annexed/^ 

Sec. 173. If the offense be bailable and the defendant be 
admitted to bail^ but bail have not been taken^ the following 
words or words to the same effect most be added to the endorse- 
ment mentioned in section 170 : <<and that he- be admitted to 
bail in the sum of - ■ - dollars, and be committed to the^ 
sheriff of the cottoty of until said bail b# given;.** 

Sec. 1T4. If the ma^strate order the defendant to be com- 
mitted as provided in sections 171 and ITS, he must mi^ke oBt 
a commiitment, signed by him, with his name Of office, and de^ 
liver it, with the defendant, to the officer to w^om he is coni*> 
mitted, or if that officer be not present, to- a peace oficer, who 
must Immediately deliver the defendant into the proper ^custody^ 
together with the commitment. 

Sec. 17&. The commitment must be to the follo^ng effect: 
*^Oounty o f s 

"In the name of the people of the Territory of Dakota :: 
"To the sheriff of the county of . 

^^An order having been this day made by me, that A. B.. be 
held to answer upon a charge [stating briefly the nature of the 
offense^! you are commanded to receive him into your coslo^ 
and detain him until he be legally discharged.*^' 

, Dated at , this — — day of , 186 

C. D., Justice of the Peace/'' 

[or as the ease may be. J 

Sec. 176. On holding the defendant to answer, the magis- 
trate must take from each of the material witnesses examined 
hetote him on the part of the people^ a written und'ertalcing, 
without surety, to the effect that he will appear and testify at 
the court to which the depositions and statement are to be sent^ 
or that he will forfeit such sum as the magistrate may fiat aid 
determine. 

Sec. 17T. When the magistrate is satisfied, by proof on. oath^ 
that there is reason to believe that any such witness wift not 
appear and testify, unless security be requited, he may ordet 
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the witness to enter into a written undertaking, with such sure** 
ties, and in such sum as he may d^em proper, for his appeari 
tnce, as specified in the last section. 

Sec. 178. Infants and married women, who are material wit-^ infuitou^ 
Besses against the defendant, may in like manner be required 
to procure sureties for their appearance, as provided in the last 
•ection. 

.See. 179. If a witness, required to enter into an under^ wita«MM,wh«a 
takmg to appear and testify, either with or without sureties, 
refuse compliance with the order for that purpose, the magis* 
trate must commit him to prison until he comply, or be le- 
gally discharged. 

See. 180. When, howerer, it satisfaetorily appears l^y the witntMts 
examination on oath of the witness or any other person, that «amifttd 

the witness is unable to procure sureties,* he may be forthwith 
eonditionally examined on bebaif of the people, in the manner 
md with the effect provided in this code, and must thereupon be 
discharged. 

See. 181. The last section does not apply to the prosecutor Last M«titB Bot 
or to an accomplice in the commission of the offense charged. tSuw*^^^ 

Sec. 182. When a magistrate has discharged a defendant, ii agiftntt* i» 
or has held him to answer as provided in sections 169 and 170, tocoivi''^'' 
he must return immediately to the next district court of the 
county^ the warrant, if any, the depoditioos of all the witnesses 
ezamioed before him^ the staterneifct efitbe defendant if have 
nade one, and all undertakings of bail for 'the appearance of 
witaesse« taken by him. 



TITLE IV* _ 

«F PBOOEEDINQS AFTER Cmmsmm AND BEFORE INBIOlTHBNT 

ern information. 

Chapter I. Frelimiaary provisions/ 

II. Formation of the grand jury. 

III. Powers and duties of the grand jury. 

lY. Presentment and proceedings thereou«. 
4* 
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PEKLIMINULY PROVISIONS. 

S^tion 163, 184. PnUtc offenses haw prosecated. 

Sec. 183. All public offenses of Hie grade of felony sliaU ^ 
prosecuted by indictment in the district court. All public 
offenses of the grade of misdemeanor shall be prosecuted upon 
the information of the district attorney to the district court of 
the county irherein such offense Is alleged to have been com- 
mitted ; Provided, Tiotvevevy That sudh defendant may^ before 
pleading to such information, demand that the offense with * 
which he is charged be submitted to tlie grand ;jury. 

Sec. 184. When, however, the proceedings -are had for the " 
removal of justices of the peace, they may be commenced % 
an accusation in Writing provided in sectiocs 81 and 82. ' 

XJHAl^TER H. 

FORMATION O^ T^E GRAND JURY. 

Section 185. HSrand jury defined. 

186,187. For whaf courts to be^rawn. 

188. 'Mancier of deslgoating the additional grand jur6rs» 

189. SammoniBg the additional grand .jurdrs, and compels 
> i ing iheir.attendanoe. 

190. When new grand jury may be sammoned for the samt. 

court. 

191. Manner of drawing the new grand jury, 

192. Summoning the new ^and jury and compelling their 

attendance. 
193| vliumber to constitute a gcaod jury. 
194. Grand jury how drawn when more than a sufficient 

number attends. 
495. Who may ohaUenge *^e panel or an individual granJ 

juror, 

196. Causes of challenge to the pariel, 

197. Causes of challenge to an individual grand juror, 

198. Manner -of takiDg and trying the challenges^' 
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^ * \ 

Section -ISf. Decision npoa tke ofaalleoge, . * ^ 

:200, Effect of allowing a challenge*to ih^ piin^lr ^ 
201, 202. Effect of allowing a :ehalLeiige ' to an indtvidaal , 
grand juror, 

203. Appointment of foreman. 

204, 20S, 206, Oatli of the foreman and tbe oCher granft 

jurors. 
207. Charge dt^Tie court. 
'208. Ketirement of the grand j\iry. 

209. Appointment ofiit^lerk, and his dtdie^« 

210. 'Dfs<3iarge of the grand jury. 

'Sec. 185. A grand .jury is a body of men, not less than ftratiwurr 
^wdve nor more than sixteen m number, returned at stated 
j)eriods from the citizenfi of the county, before a court of com" 
petent jurisdictioo, and chosen by lot, and sworn to inquire of . 
public offences committed or triable in the county. 

Sec. 186. A grand jury may be drawn for every term of the porwi»i 

J. drawn 

'uwtiict court : ' ^ 

1, At the request ef tTie district attorney .; 

2y When the presiding judge thinks that crimes have been 
committed that demand examination by a grand jury. 

Sec* 187, If at least /twelve pensons^ qualified to serve as vanner 6t 
grand jurors, and who have been, summoned, do not appear,, or 
^if the number of ^rand jurors attending be reduced below' 
twelve, the court may order the sheriff to summon from the 
'bystanders, a sufficient number, (specirying it,) to complete the 
.'grand jury, who must attend and serve ^as if they had been i 
originally summoned as grand jurors, and subject to the^ame 
ipenaltie's, unless excused or discharged by the court. . . 

Sec. 188. If i|.n offence -be comqaitted during l^e sitting Qf 
the court, -after the diaoharge»of the,grand jury, or if the panel i^!^^!^'^^ • 
for any reasoa be set aside, the court, may, in its disd^elion, 
direct an order to be 'entered that the sheriff sununon anolhiei' 
grand.jury. 

:Sec. 189. 9?he names of .|he j)ersens to *be summotied, tnu$t Howsrm 
be drawn in the same manner as the original grand jurors. 

Sec. 190. The sheriff must; accordingly^ in the mianner re< , 
•^tthred in reafiect to the grand jurors origifKally . drawD^ fopth* 
with summon the persons whose names are so drawn or desigw*^^ 
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ted, who most attend and aer^e at if tlley had beea originally 
eammoned as grand jQrors^ and sabjeet to the same penalties, 
unless excosed or discharged by the eeort. 
Nrnabtr lo Sec. 191. No Diore than sixteen, nor less than twelre per- 

soQSi can be sworn on a grand jury ; nor can a .grana jary 
proceed to any business, unless twelve membera at least are 
present. 

whMiiMrtUMn See. 192. When more than sixteen persona smmovoaed as 
rmbwlitwik grand jurors attend to serve^ the elerk muet prepare separate 
ballots eontainiog their name9, folded aa nearly aHke aa poe»- 
Ue, and so that the names cannot be seen,, and most deposit 
them in a box. He must then openly draw out of the box six-^ 
teen ballots ; and the persons whose names are drawn, consti- 
tute the grand jary. The names remaining in the box, as well 
as those drawn, must be returned to the box of drawn grandl 
jurors. 

wbo mir Sec. 193. A person held to answer a charge for a public 

•teu«ni» offense, may chalk&ge the panel of the grand ^ry, or an indi*- 
vidaal grand juror. 

Sec. 194. A challenge to tbe panel may be interposed for 
^^bmummT^ one or more of the following causes only : 

1, That the reqaisite n amber of ballots was not drawn from 
the grand jury box of the county^ 

2, That notice of the drawing of the grand jury was not 
given ; 

S, That the drawing was not had in the presence of the- 
offcers designated by the code of eivil procedure^ and 

4ty That the drawing was not hiad at least fourteen days be-^ 
fore the court. 

«taiiH«wi»v Sec. 195. A cbaUengo to an individual grand juror may be^ 
itadtTMuai craad. jQj.gj.p^g4 fop q,. ^^i.^ foUowiDg causcaouly I 

1, That he is a minor ; 

2, That he is an alien ; 
S, That he is insane ; 

4, That he is the prosecator jupon a charge against the d^ 
fendant ; 

5, That he is a witness en the part of the prosecation, and 
has been served with process as, bound by an wndertaking, aa 
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6, That a state of mindl exiu^ on his pai^t, la ref^retioe to 
;he case or to tith^ p^tty; whicli satisfiesi the eo«ti*t»in tbef ex-^ 
^rcise of ' a soiOnd didcretioa,. that he can&ot aot hnpai^tiftlly 
B.nd without prejudice to tW substantive sights, <>f 'the part; 
ckattcfnging. 

Sec. 19& The ehaHenge^ mentibMd in the^last thm se<s n^^beoaa^ 
tioD&may be oral^ and moat be eat&p^d upon, the iloinotes^ and 
tried b-y the eoiurt, in the sata^ is^anner a» shalMng^s ia the^ 
«ade of a trial ^atf i^teh are tviable by th»^ court* • 

Sec. 197. The court must aliow or disallow the chaltenge>. eourfrmmrt 
and the clerk must enter ita decision upo« the minutes. ShaiTigJ?*****^ 

Sec. 198. If a challenge to the panel be allowed^, the grand j,^„owedjurr 
Jury must be discharged. diicharge*; 

Sec. iSOv. If a challenge ta an MLdividual grand, juror be alo ^^^^^^ 
lowdd,^ he cannot be present at> op take part in the oonsiderar* ^JJueSfe- 
tion of the charge again&t the defendantt who interposed the 
challeDgo, or the deliberations of the graad jury thereon* 

Sec. 200. The grand jury m.u8t inform the court of a vioJa'*- ^ ^loution how. 
tion of the last section, and it is punishable by tbe court aa a 
contempt. 

Sec. 201. From the persons sumcioned to serve aa grand ^point«iento<^ 
jurors, and appearing, the court must appoint a foreman^ The 
court must also appoint a foreman, when a person already ap- 
pointed i« discharged or excused, before- the grajid jjury are- 
dismissed. 

Sec. 202. The foUowing oath must be adnurnistered: to the e«tbtofor< 
foreman of the grand jury : ^^You,.as foreman of thi& grand 
jury, shall diligently inq.uire a^nd true presentment make, of all 
public ofienses against the people of this Territory committed 
er^triable|within thiseoanty, [or in [ifj<a city court,. 'Si^ithio thi8> 
city,"} of which yoa shall have or can obtaia legal evidence ;: 
yoti Ishall present no person through niaKce,. hatred or ill! will, 
nor leave any unpreiiented through fear^ favor,, of afifection,. or 
for any reward, pr the promiise or hope thereof : but in all your 
presentments, or indictments, you shall present the truth, the 
whole troth, and nothing but the truth, according to the best of 
your skill and understanding. So help you God/' 
Siec. 203. The foUowingoalh tkuk^t be imiaediately tbereugon 
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*«9i9ini^lQrecl mU 3^ke othei^ gran4 joror^ pr^sfot:,, ^^The s^Wfi 
oath .wh^€l^.y^r foremcMi :baf noiw tajcei^ j^^pre jou on his p.ar^ 
you.iMid^ft^ of [youj sbnllri^U.^nd ^rj^ly. observe wyouie.parw 
So help you God/' 

Sec. 204. If, after tho foreman is sworn, any gr$aDd Jaror.; 
'•appi^r and,l>« a(^miUed;a9 8ttpK.^tke oatb^ttfs {>r€i8Cfibed.in sec- 
tion SQ3» must^ho administerod to him <;.oQip[^^oing, .VYoo, .^s^s . 
oaeof this.^rafidjjary/' and,.«p on tp the eq4' . 

Sec. 205. The (grand jnry> being «*mpa08eU€|d and. |(Womi», 
must be .chacg^d.by the court^ |In, 4f>ipg so, tho^our^t mn^t 
read to them th« provision^ of ^tbis/CodeY. irom §ectioa 210, to 
section 214, both inclusive, and must give thom such inforaia- 
tion as it may deem proper as to the nature oT their duties, 
and any charges for public oflFenses returned to the court or 
iikely to como bdfore tho grand jury. Tht court need not, 
however, charge them pespecting -violations of a -partiodlar 
statute. 

Sec. 206. The grand jury must then retire to a private room, 
and inquire "into the offenses cognrzaHe^by them. 

Sec. 207. The grand jury must appoint one 6f their nom^ 
ber as clerk, who must preserve minutes of their proceedings 
v(except' df the voti^s c^f the *indi vidua! 'members on a present- 
ment or indictment,^ and-of the evidence given jbefore them. , 

Sec. 208. The grarnd jury, on the completion of the business 
before them,, must be dis(5hiirged by the court'; but whether 
the business be completed or not, they are discharged by the 
ifinal adjoHinment'of Ibe^court. 



•CH4PTEB nr./ 

POWERS AND BUTIlS'bF TJHli*G!rA!^» JUit? J 

^option 309. Power of .grant] j.ur^,^^jo iD9^i^j&J^lta,aJV^^b^^^ 

committed or, triable, in |ihf ,oovn{y,:^nj^,togpEpjppqfl ^y,, 
presentment or indictment. 
210- When defendant hai'beeq held to answer^., grand jury 
/ may indict. . ' 

211. In all other cases, they can 'proceeS bv, presentment 

only. ' ' . •.. ' 

.2^12. 'J)ednition <^f .an iadicttn«nt 
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' Sycticm' 2la: DiefibilSon' of 'a- p^sentmoDt. 

214, For^D^aQ majr-ftdriiitiister oatbs, 

215, 216« Evidence i^ceiv«rbl6 bel6v»^th« gt>alld|^^^ / 
217. Grand jury not bound to beare^idenoe for. tbe defond- 

ant, but may order explanatorji^ evidenoA to. b^ pro- 
duced. 

** 218. begree of evidence to warrant an ibdictment; 

219. Grand juroie must declare tbeir knowledge as to com^i-, 

* mifesioti of 'a public offense. 
220; Ch^nd jury must inquire as to * persons imprisoned oa* - 
"criminal obarge^ and' not' indict^; the' cdndition ot 
public prisons; / aiid the mideooduot' €i>f' public^ offi'«- 
cers. 

221.. Grand jjiry, entitled. to access to. public prisons, and to^ 

examine public records. 
223. When and from whom they iuay ask advice and who. ' 

may be ptesebt duritg their sessions. 
«228. Secrets of the grand jury to b^ kept. " 
• 1524'. Grand jury, when bound t6 disclose the- testimony of a: 

witness. 

225. Grand jurot not^to be; qi«^st|oaed fcHr his oonduct a&> ~ 
8;uQb. 

\ 

Sec. 209. The grand jury has pawner and it, is their duly to powerofgr»n« 
Inquire into all puhjic offenses' committed or triable in the 
county, and to present tbem to the court, cither by present- 
ment or indictment, as provided in the next two sections.. 

Sec. 210. Upon such inquiry, they may, ^^rhere the defendant Qranctjnry i^ay 
has been held by a magistrate to answer the charge, and in no when 
other case, if they believe him guilty thereof, find an indict* 
ment against him. ^ 

Sec. 211. In all cases if, upon investigation, the grand jury inomerww* 
believe that a person is guilty of a public offense, they caii pro- 
coed by presentment only. 

Sec. 212. 'An^ indictment is an accusation in writing, pre- j^eflnuioa^f 
sented by a grand jury to a competent court, charging a per- 
son with a public offense. 

Sec. 213.' A presentment is a formal statement in writing prosentmMit 
by the grand jury, representing to the court that a public offense 
has been committed, which is triable in the county, and that » 
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there is reasonable grot}nd,f(Mr 1;)0)ieviog l^at a. particular indi- 
vidual, named or desoribedi Ima Commtt^d it. 
^ Sec. 2il4. Tbe foremati may admimster an oath to any wit- 
«ess appearing before tke grand jury. 

Sec. 215. [n the investigation of a cliarge for the purpose 
Df either presentment or indictment, the grand jury can receive 
no other evidenpe than : ^ , 

1, Such as is given by witnesses produced and sworn before 
tbem, ar furpished by iegai dacw.^tary evidence; or 

2^ The deposition t)f a witness in the qiia^ mentioned in the 
third subdivision of section 12. 

Sec. 21^6. The grand jury can receive none but legal evi- 
<}ence, and the best evidence in degree to the excIU43ion of 
•hearsay or secondary evidence. 

Sec. 217. The grand jury is not bound to bear evidence for 
the defendant, but it is their duty! to weigh all the evidence 
submitted to them, and wben they have reason to believe that 
other evidence within tbeir reach will explain away the charge, 
they shonld order such evidence to be prodficed, and for that 
purpose may require the district attorney to issue process for 
tbe witnesses. 

Sec. 218. The grand jury ought to find an indictment when 
•all the evidence before them, taken together, is such as in their 
judgment would, if unexplained or uncontradicted, warrant a 
•conviction by the trial jury, ' 

Sec. 219. If a member of the grand jury know, or have 
reason to believe, that .a public offense has beeji committed, 
which is triable in the county, he must declare the same to his 
fellow jurors, who must thereupon investigate the same. 

Sec. 220. The grand jury must inquire ; 

1, Into the case of every person imprisoned in the jail of the 
county on a criminal charge, and not indicted, and into all 
indictable oifenses of which they have or can obtain knowledge. 

2, Into the condition and management of the public prisons 
in the county ; and 

3, Into the willful and corrupt misconduct in office of public 
officers of every description in the county. 
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Sec. 221. They are also entitled to free accesB at all Bntttiedto 

ftccOBS to prisoiif 

xeasonable times, to tbe public prisons, and to the ezaminatioD, ^* 
without charge, of all puUic records in the connty. 

Sec. 222. The grand jury may at all reasonable times,vask when and from 
the »dvicfe of the court, or of any member thereof, or of the dis- MkTdTiM 
trict attorney of the county ; but unless such advice be asked, 
neither of those officers are permitted to be present during the 
sessions of the grand jury, nor is any other person permitted ^ 
to be present during their sessions, except the members oC the 
grand jttry, and a witness actually under examination. 

Sec. 223. Every member of the grand jury must keep secret, secrets 
-wiiateYer he himself, or any other grand juror may have said, 
or in what manner he or any other grand juror, may have 
voted on a matter before them. 

Sec. 224. A member of the grand jury may, however, be '^heniwiindv* 
required by any court to disclose the testimony of a witness 
examined before the grand jury, for the purpose of ascertain* 
ing whether it is consistent with that given by the witness be^ 
fore the eonrt, or to disclose the testimony given before them 
by any person, upon a charge agaiinst him for perjury in giving 
his testimony, or upon his tnal therefore 

Sec. 226. A grand juror cannot be questioned for anything ^^^^^^^ 
he may say, or any vote he may give in the grand jury, relative 
to a matter legally pending before the jury, except for a per- 
jury of which he may have been guilty in making an accusation 
or giving testimony to his fellow jurors. 



TITLE V. 

OF THE INDICTMENT. 

Ghaptei I. Finding and presentation of the indictment. 
II, Form of the indictment. 
HI. Arraignment of the defendant. 
IV. Setting aside the indictment. 
V. Demurrer. 

VI. Plea. 

VII. Bemovalof the action before trial 
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CHAPTJIR L 

FINPINO; A-ND I^RESENTATIPN. OF THE IlfI)ICTMS!NT. 

Section. SZO; rndlctment nau«fc be fbund by twelve grand jtiwrs, and 
endorsed by foreman. 

227: If not so ibund, diepositibDS, fto., must h& ratam^d. to. 
the court with dbiubsal endorsed, 

228. " Effect of dismissal: 

229. Niames of witness must be ibserted" at* f6ot- of indict- 

ment, or endoTSid thereon* 
280: Indictment must be preeentod in presence^ of ^rand jQx 
ry and fijed^ 



,hewi SeQi 226. An.ihdictmenl; canr^ot be fbund: witbout thie con- 
currence of at least twelve grand jprors.. When so found, it 
must bo endorsed,, "A ti:u« bill/' and.the-endp^i^ement: must be- 
signed: by the foremap of the grand jury... 

Seo. 227. If twel\;!e grand jurors do not eencur in- finding an. 
indiottnen^^^ the de{>OBition3 (tbnd' statement^ if a^y J transmit- 
ted to them, must be Feturned< to the court with «n endorse- 
ment tb/ireon,. signed by the f^orem^in^ to. t.h^ effec^t that tba 
chargQ is dismiscsedi. ' 



■fffeCt Of 



Sec. 228. The dismissa? of the charge dbes not, however,. . 
prevent its beitig again submitted to a grand jury as oftenjas. 
the court may so direct. But without such directic^'n, it cannot, 
be again submitted^ 

Sec. 229. When an- indlc&ment' is found, the. names of the^ 
witoesxea wituesscs examined before the grand lury, or whose deoositionft 
may have been read before Ihem, as. provided in section 216>. 
must, in all cases, be inserted at the foot of the indictmeat ot 
indorsed thereon before it is presented to the «ourt. 



now pr«freDted 



See. 230. An indictment when found, by the grotod jury^ w 
prescribed in section 227, must be presented by their foreman, 
in their presence, to the court and must be filed with the clerk, 
and remain in his office as a public record. 
4 
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CHAPTER 11. 

FORM OF TUB INDICTMENT. 

Section 281. Forms of pTeading heretofore existing, abolished. 
2ii2. First pleading for the people is indictment. 

233. Indictment, what to contam. 

234. Indictment mast be dirocb and certain. 

235. Whca defendant is indicted by fictitious or erroDeons 

nau)e, hjs true name may be inserted ia subsequent 
proceedings. 

2i36. Indictment mast charge bat one offense and in one 
form, ej^ccpt where -it may be committed by different 

means. 

237'. Statement as to time when offense was committed. 

238. Sta*emeat as to person injured or rntended to be in- 

jured. 

239. Construction of words used in indletmenfc. 

240. Word* used ia a statute need not be strictly pursued. 
24L, Indictment, wheu sufficient. 

242. Indictm€n4; not iofiuffici^n^ for defocfc of £bri» not ten- 

ding to prcj.adic& defcnduni. 

243. Presamptious of law and matters of wbich judicial no* 

tice is taken, need not be stated. 

244. Pleading a ^udgmcnX or determination of, or proceeding 

before a court or officer of special jurisdiction. 
2*45. Private statute, how pleaded'. 

246. Pleading in indictment for libeT. , 

247. Pleading in indictment for forgery, where the instru- 

ment has been destroyed, or withhetd by defendant. 

248. Pleading in indictment fo» perjury or subornation of 

perjury. 

249. Upon indictment against several, one or more may be 

convicted or acquitted. 

250. Distinction between accessory before the fact and prin- 

cipal, and betwcea principals in the drst and second 
degree, in felony, abrogated. 
2.51. Accessory after the fiict, in felony, may be indicted, 
tried aud punished, though principal neither tried nor 
indicted. 

252. Indictment for compounding a felony, though the per- 
son guilty of the original offense be neither indicted 
nor tried. 
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Sec. 231. All the forms of pleading in criminal actions, 
heretofore existing, are abolished ; and hereafter the forms of 
pleading, and the rules by which the sufficiency of pleadings is 
to be determined, are those prescribed by this code. 

Sec. 232. The first pleading on the part of the people is the 
indictment or information. 

Sec. 233. The indictment or information must contain : 

1, The title of the action, specifying the name of the court 
to which the indictment is presented, and the names of the 
parties ; 

2, A statement of the acts constituting the offense, in ordi* 
nary and concise language, without repetition, and in such man- 
ner as to enable a person of common understanding to know 
what is intended. 

Sec. 234. The indictment or information must be direct and 
certain, as it regards t 

1, The party charged ; 

2, The offense charged ; 

3, The particular circumstances of the offense charged, when 
they are necessary to constitute a complete offense. 

Sec. 235. When a defendant is indicted or prosecuted by a 
fictitious or erroneous name, and in any stage of the proceed, 
ings his true name is discovered, it may be inserted in the sub- 
sequent proceedings, referring to the fact of his being indicted 
by the name mentioned in the indictment. 

Sec. 236. The indictment must charge but one offense, and in 
one form only ; except that where the offense may be committed 
by the use of different means, the indictment may allege the 
means in the alternative. 

Sec. 237. The precise time at which the offense was commit- 
ted need not be stated in the indictment; but it may be al- 
leged to have been committed at any time before the finding 
thereof, except where the time is a material ingredient in the 
offense. 

Sec. 238. When an offense involves the commission of, or 
an attempt to commit a private injury, and is described with 
sufficient certainty in other respects to identify the act, an 
erroneous allegation as to the person injured, or intended to 
be injured, is not material. 
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Sec. 239. The words used in an indictment must be con« consttueuo« 
strued in their usual acceptation, in common languagei except 
vrords and phrases defined by law, which are to be construed 
according to their legal meaning* 

Sec. 240. Words used in a statute to define a public offense, words used in 

^ statute not 

need not be strictly pursued in the indictment; but other strictly punoed 
i^ords, conveying the same meaning, may be used. 

Sec. 241. The indictment is sufficient if it can be under- Indictment, 

. , „ when sufficient 

Stood therctrom : 

1, That it is entitled in a court having authority to receive 
it, though the name of the court be not accurately stated ; 

2, That it was found by a grand jury of the county in 
which the court was held ; 

3, That the defendant is named, or if his name cannot be 
discovered, that he is described by a fictitious name, with the 
statement that he has refused to discover his real name ; 

4, That the ofi'ense was committed at some place within the 
iurisdiction of the court; except where, as provided by sec- 
tions 93 to 102, both inclusive, the act, though done without 
the local jurisdiction of the county, is triable therein ; 

5, That the ofi'ense was committed at some time prior to the 
time of finding the indictment ; 

6, That the act or omission, charged as the offense, is clear- 
ly and distinctly set forth, iu ordinary and concise language, 
-without repetition; and in such a manner as to enable a per- 
son of common understanding to know what is intended ; 

7, That the act or omission, charged as the offense, is sta^ 
ted with such a degree of certainty, as to enable the court to 
pronounce judgment, upon a conviction, according to the right 
of the case. 

Sec. 242. No indictment is insufficient, nor can the trial, , , , . , 

' ' Jn<lictmeDt not 

judgment, or other proceedings thereon be aff'ected, by reason ^"ffici^o*- ^^en 
of a defect or imperfection in matter of form, which does not 
tend to the prejudice of the substantial rights of the defendant 
upon the merits. 

Sec. 243. Neither presumptions of law, nor matters of which presumD i .m of 

judicial notice is taken, need be stated in an indictment. uw&c. 
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Sec. 244. In pleading a jadgment or other determinjition of, 
or proceeding before, a court or officer of special jorisdiction, 
it is not necessary ta state the fitcts conferring jurisdiction; 
but the judgment or determination nvay bf stated to have been 
duly given ormado. Thefaats coostituting jurisdiction^ Iww^ 
ever^ must be establisiied on the trial. 

Sec. 245. in pleading a private statute, or ri^sht derived 
th(?i;efrotp, it is sufEcient to refer to the statute by its title and 
the day of its passage, and the court must thereupon tak,e judi- 
cial notice thereof. 

Sec. 24;6, An indict nxeixt for libel need n,o,t SQt forth any ex^ 
trinsic facts for the purpose of showing the application to the 
party libeled of the defamatory matter on which tho indict- 
ment is foii^ndcd ; but it i3 sufficient to state generally that 
the same was published concerning him, and the fact that it 
was so published must be established on triah 

Sec. 247. When an instrument, which is the subject of er 
indictment for forgery, has Veen dtjstroycd or withhebi by the 
^ct or procurement of the defendant, and the fkct of the de-* 
atruction or withholding is alleged in the indictment ;ind es- 
stablished on the tri5>.l, the misdescription of the itistrument is 
i-mroaterinh 

Sec. 248. In an indictment for perjury or subornation of 
perjury, it is suflSoient to set forth the substance of the contro* 
versy or matter in respect to which the offense was comnnttedj 
and in what court, or before whom, the oath alleged to be false, 
was taken, and that the court or person before whom it was 
taken had authority to administer it, with proper al^egJiti^ns 
of tUe falsity of tiie matter on which the perjury is o-ssigned; 
b.ttt the iudictra.ent need, not set fy.rth il^e pleadiags^ record or 
proceedint^s with which the oath is connected, nor the Qommia- 
aio.n or au'.hority of the court or peKsoa before whom tlia prr> 
j'lry was committed. 

Sec. 2 19. Upon an. indictment against several defendants^ 
any on.c or i.nore may be convicted or acquitted. 

Sec. 250. The distinction between an accessory before the 
fact and a principal, and between principals in the first and 
second degree, in cases of felony, is abrogated; and all persona 
concerned in the commission of a felony, whether they directly 
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ooeimit the act constituting tlve offense, or aid and abet in its 
•eommissioD, though not present, must hereafter be indicted,^ 
tried and puois^ted as principals, as in the case of a misde* 
meaner^ 

See. 251. An accessory after the fact to the commission of AcoBMOTyaxt* 
a felony, may be indicteii, tried and punished, though the prin- foionVhow tri«u 
cipal felon be neither indicted nor tried. 

Sec. 252. A person may be indicted for haying, 'with tbe indictment for 
knowledge of the commission of a public offense, tak^n money J^^po^^^^e 
or property of another, or a gratuity or reward, or ati engage- 
ment or promise therefor, npon the agreement or understand- 
i«g^ express or implied, to compound or conceftl tbe offense, or 
to abstain' from a prosecution therefor, or to withhold any evi- 
dence thereof, though the person guilty of the original offense 
hwe not been indicted or tried. 



CHAPTER. III. 

INFORMATIONS. 

Section 2153. An information defined^ 

254. loformatiou must bo based on afildavit and filed with 

clerk of district court. 

255. Duty of clerk after information is filed. 

256. Duty of district attorney Wheti informed of public 

offense. 
^57. Same. 

258. Duty after examioatioti. 

259. Duty of magistrate when witness refuse to attend* 
' '260. Wbeu witness refuues to-aeswer proper questions. 

261. Daty of attorney when defendant committed or held to 

baU. 

262. When defendant fails to elect, duty of attorney, 
268. Names, of witness to be endorsed on information. 
264. Clerk to fix bail. 

Sec. 253. An information is an accusation in writing prefer- , . 

V o r Information 

red by the district attorney of the proper county, accusing the ^•^"•^ 
defendant therein named of some nrisdemeanor punishable 
nader the statutes, of this Territory, and triable within such 
eoQDty* 
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Information, 

Sec. 254. Such information must be based upon the affidarit 
of some person cognizant of the commission of the offense, and 
may be filed in the office of the clerk of the proper district 
court, either in vacation or in term time. 

Dat7 of Clark Scc. 255. Upou the filing of such information in the office 
of the clerk of the district court of the proper county, such 
clerk shall forthwith issue a process for the arrest of the de- 
fendant, in the same manner as in this act prescribed for the 
issuance of process upon an indictment. Which warrant shall 
be served with like efi'ect as a bench warrant. 

Duty of District Scc. 256. Whenever in any manner the distri&t attorney of 

attorney , , , 

the proper county shall obtain information of the commission 
of any public offense triable within his county, upon iaforma- 
tion, he shall forthwith apply to some magistrate of his countj 
to issue a subpoena requiring such witnesses as such district attor- 
ney may direct to appear before such magistrate to testify con- 
cerning any misdemeanors of which such witnesses may have 
knowledge. Which subpoena shall be directed to any officer 
authorized to serve the process of any court having criminal 
jurisdiction, and shall be served and returned as other subpoenas 
in criminal cases. 

sam«» Sec. 257. Upon the appearance of such witness or witnesses 

before such magistrate, the district attorney shall proceed to 
take the testimony of such witness or witnesses, and reduce 
the same to writing in the presence and hearing of such magis" 
trate, who must cause the same to be read over to and sub- 
scribed by the witness. All of which must he duly certified 
by such magistrate. 

Duty after Sco. 258, If in the opinion of such district attorney, the dep- 

examination Qsitious takcu bcforo the magistrate disclose the fact that a mis» 
demeanor has been committed upon information, and implica* 
ting any person or persons, as probably guilty of the perpe- 
tration thereof, [he] shall thereupon file an information based 
upon the testimony so taken, and cause a warrant to be issued 
thereon as in other cases. 

Daty of Sec. 259. Whenever any person who has been summoned to 

magistrate wheD , . 

witn^eM refuse appear as a witness, asm section 256 provided, shall fail, nega 
lect, or refuse to obey the subpoena served upon him, the mag* 
istrate may issue an attachment for such witness as for con* 



Digitized by Google 



GENERAL LAWS. 



55 



tempt, and may cause such witness to be brought before him, 
and shall not discharge him thence until he shall have fully answer- 
ed such proper questions as the district attorney may propound 
to him, and until he shall have paid such fine and costs as the 
magistrate may in his discretion assess against him. 

See. 260. Whenever any witness, who under the provisions when witn«M 
of this chapter, has been brought before any magistrate, shall Ins^wer proper 
refuse to answer any and all proper interrogations propounded 
to him, said magistrate must commit such witness to the custo- 
dy of the sheriff of the proper county, as for a contempt, from 
which custody such witness shall in no case be discharged until 
he has fully answered such question or questions, and fully paid 
all oosts taxed against him by reason of the legal proceedings 
had to compel him to testify as provided in this chapter. 

Sec, 261. Whenever upon any preliminary examination, the Duty of »ttorn#r 

^ f» ^ , • ! -iT • when defendant 

defendant shall be oommittca or recognized by any magistrate committed 
to appear at the next term of the district court to answer for a 
misdemeanor, the district attorney of the proper county shall 
forthwith notify the defendant that unless such defendant elect 
to have the charge against him investigated by a grand jury, 
and serve notice of such election upon such district attorney 
three days before the first day of the next term ef the district 
court of the proper county, there will be an information filed 
against him and the cause will be tried without the intervention 
of a grand jury. 

Sec, 262. If the defendant fail to serve notice of election as when defendant 
required in the last section he shall be deemed to have waived duty of attorney 
the right of intervention by a grand jury, and it shall be the 
duty of the district attorney to immediately file the proper in«< 
formation, based upon the testimony taken before the exami 
ining magistrate, upon which information the cause shall be tried 
as upon an indictment. 

Sec. 263. The names of all material witnesses must be en* Names of 



darsed upon the back of such information. 



witnMses 
endorsed on 
information 



Sec. 264. Upon all warrants issued upon informations, the 
clerk must fix and endorse the amount of bail, as in cases of 
indictment for bailable offenses. 



Clerk to fix batl 
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CHAPTER IV. 

ARRAIGNMENT Of TilE D*ififlrSNDANr. 

Section 265. Defendnot must t)c arraigned in the court in which iht 
indictment is found, or informatioQ filed, if triable 
therein, or if not, in ihat to which it is sent or le* 
moved. 

266. If indictment he forfcI«oy, dcfi ndant must be preseat; 

if the iDforomtioD for misdoiueaDor, he may appear by 
counsel. 

267. When personal appourance is necessary, if dftfendant 

ho in custody, ho iruat be brought before the court 

268. If discharged on bail, or deposit, benoh warrant te 

issue. 

269. Bench warrant, by whom and how issued. 

270. Form of bench warrant. 

271. Direction in bench warrant, if iudictment be for misde- 

meanor, 

272. If otfense be bailable, order is)r bail to be <eifdorsed oi 

benoh warrant. 

273. Bench warrant, how served. 

274. Proceedings 00 bench warrant, when dofoDdaot '» 

brought before a magistrate of another county. 

275. Ordering defendant into custody, or increasing bail, 

when indictment is for felony. 

276. Defendant if present, to be committed, if not, benci 

warrant to issue. 

277. Defendant appearing for arraignment without counsel^ 

to be in form ea of his right to counsel. 

278. Court to a?sigii counsel i'or defendant. 

279. Compensation allowed counsel. 

280. Arraignment, how made. 

281. Defendant to be infuruicd, i-f the name in the indict* 

ment be not his true name, he must tlien declare it. 

282. If he give no other nnuie, to be proceeded j^gainst by 

the name in the iLdictment or luformat on. 

283. If he give another name, subsequent proceedings tob« 

had by that name, referring to name in th« indict- 
ment or information, 

284. Time allowed defendant to answer iodietment or iofor^ 

matioD. 

285. How defendant may answer indictment or informatioi> 
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Sec. 265. When the ind»etn>ent »r iafoi^mation is filed, the Befendftnt must 

be arraigoed . 

oefendaDt must be arraigned thereon. 
Sec. 266. If the indictment be for a felony the defendant ifforfeiony 

, defendant maft 

must be personally present; bat if on information for a mis* bopreeent 
•iemeanor only, his personal appearance is unnecessary, and ho 
way appear npon the arraignment by counsel. 
Sec. 267. When his personal appeaian-ce is necessary, if he wben^ersoBaa 

v . 11 i irf'*i 1 appearance is 

be in custody, the -court may direct the officer in whose -cu-^touy necebsary 
he ia, to bring him before it to bo arraigned-; ami the officer 
must do so accordingly. 

Sec. 268. If the defendant have been -discharged on baiJ, or if disdharged 
have deposited money instead thereof, and do not appear to be 
arraigned, when his personal attendance -is necessary, ^he coUrt 
in addition to the forfeiture of the und<?rtakiMg of bail or of 
the money deposited, may direct the clerk to issue a bench 
warrant for his arrest. 

Sec. 269. The clerk, on the application of the district attor- Bencb wan-ant, 

by vbom IssoeA 

ney may accordingly at any time after tlie onler, whether the 
court be setting or not, issue a bench ivarrant into one or more 
counties. 

Sec. 270. The ben cb ^^arrant upon the indictment or inform Form of 
mation, must if the offense bo a felony, be substantially in the 
following form : 

"Oonnty of Yankton, [or as the case may be.] 

'**In th-e name oi the people of the Territory of Dakota. 
To any sheriflF, constable or marshal in this Territory : 
day of — , — Fseal] 186 , in the district court of the 

An indictment or information having been f«und on the 

•county of— ,[or as the case may be,] charging C. D. with 
the crime of £designating it generally.] 

*^Yon are therefore commanded forthwith to arrest the above 
named C. D., and bring him before that court, to answer the 
indictment ; or if the court have adjourned for the term, that 
you -deliver him into the custody of the sheriff of the county of 
Taokton. 

*'City £or town] of—, the — day of , 186 . 

By order of the court, 

E. K, clerk" 
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Dir«etioa, if Sec. 271. If the offense be a misdemeanor, the bench war- 
f»rmu<i«m«aoor ^^^^ ^^^^ ^ simiUr form, adding to the body thereof a 

direction to the following effect : ^' or if he reqaire it, that yon 
take him before any magistrate in that oonnty, or in the county 
in which you arrest him, that he may give bail to answer the 
indictment." 

Sec. 272. If the offense charged be bailable, the court, npoa 
directing the bench warrant to issue, must fix tbe amount of 
bail ; and an endorsement must be made opon the beoch war- 
rant and signed by the clerk, to the following effect ; 

*^ The defendant is to be admitted to bail in the sum of ' 

dollars," 

Sec, 273. The bench warrant may be served in any county* 
in the same manner as a warrant of arrest, except, that when 
served in another county it need not be endorsed by a mag- 
istrate of that county. 

See. 274. If the defendant be brought before a magistrate 
of another county for the purpose of giving bail, the magistrate 
must proceed in respect thereto, in the same manner as if the 
defendant had been brought before him upon a warrant of ar- 
rest, and the same proceedings may be had thereon as provided 
in section 121 to 124, both inclusive^ 

Sec. 275. When the indictment is for a felony, and the de« 
fendant, before the finding thereof, has given bail for his ap- 
pearance to answer the charge, the court, to which the indict- 
mcnt is presented, or sent or removed for trial, may order the 
defendant to be committed to actual custody, either without 
bail, or unless he give bail in an increased amount, to be 
specified in the order. 

Sec. 276. If the defendant be present when the order is 
made, he must be forthwith committed accordingly. If he be 
not present, a bench warrant must be issued and proceeded 
upon in the manner provided in this chapter. 

Sec. 27T. If the defendant appear for arraignment, withoat 
counsel, ho must be informed by the court that it is his right to 
have counsel before being arraigned, and must be asked if 
desire the aid of counsel. 



Orderlnx 
dafeodaot Into 



Defendant if 
present to. be 
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Sec. 278. Upon the arraignnaent of any defendant, if it ap- couruo assiRi^ 
pears to the court before which such arraignment is had, that 
the defendant is unable to procure counsel to conduct his de- 
fense, it shall be the duty of the court to assign fa said de- 
fendant any member of the bar he may select as hk counsel 
in said cause. 

Sec. 279. Attornejsso assigned shall be, by the court, allowed compengation 
the following compensation : 

In capital cases, fifty dollars ; in all other felonies, twenty* 
five dollars ; 

In misdemeanors, fifteen dollars; which shall be paid out of 
the treasury of the proper county. 

Sec, 280. The arrais;nment must be made by the court, ar ArraiRomen*^ 

T • 1 T 1 how made 

by the clerk or district attorney, under its direction, and con- 
sists in reading the indictment to the defendant, and delivering 
to him, if he requires it, a copy thereof and of the endorse- 
ments thereon, including the list of witnesses endorsed on it 
or appended thereto, as provided in section 229, and asking 
hinc whether he pleads guilty or not guilty to the indictment. 

Sec. 281. W"hen the defendant is arraigned, he must be in- Mast be 

, • , informed If DanM»> 

formed that if the name by which he is indicted be not his on indictment ba. 

*^ ^ his trne name 

true name, he must then declare his true name or be proceed- 
ed against by the name in the indictment or information. 

Sec. 282. If he gives no other name, the-court may proceed n he give no 

, other nam» 

accordingly. 

Sec. 283. If he alleffe that another name is his true name, if he give 

° ' another n« 



the court must direct an entry thereof in the minutes of the 
arraignment; and the subsequent proceedings on the indict- 
ment or information may be had against him by that name, • 
referring also to the name by which he is indicted. 

Sec. 284. If, on the arraignment, the defendant require it, "J^ *^ 
he must be allowed until the next day, or such farther time 
may be allowed him as the court may deem reasonable, to an- 
swer the indictment or information. 

Sec. 285. If the defendant do not require time, as provided 

How answer 

in the last section, or if he do, then on the next day, or at such may bemad«» 
further day as the court may have allowed him, he may, in an* 
8wer to the arraignment, either move the court to set asisde the 
indictment ox information or may demur or plead thereto. 
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CHAPTER V. 

SETTING ASIDE THE INDICTMENT OR INrORMATION. 

Section 286. Indictment or in for uiatioti «vhen eet aside ob motion 

287. Defendant, when precluded from objecting to indicfc- 
mentor iuforfuation in any other manner. 

288. Motion, when heard. 

289. If denied, defendant oiust immediately demur or 

plead. 

290. If granted, defendant discharged, unless the case be 

sulamitted to the sanre or another grand jury. 

291. Eflfect of Older for re -submission. 

292. New indictment in such case, when tobefoand. 

24)3. Order to sotiaside indiotn>oni, do bar to Qootker proses 
•culioia. 

tndrc^aDtwhen Seo. ^86. Tlie indict-faent or inforni-ation mtist be set asid« 

set asklo, ou .i^iiiri* • ^ ^ 

QDotioD i^y tiie court m which the aefendant is arraign^a, and upoa bis 

■motion, vn cither of the following cases: 

1, When it is not found, endorsed and presented «or filed 
^prescribed in this act; 

2, AVben the names -cf the witnesses examined before the 
grand jury^ or whose de.posiiions may have been read before 
them, are flol inserted at the foot of the indictment, or en- 
•dorsed thereon ^ 

3, When a person is peraiitted to be present dmring the ses- 
sion f>f the grur.d jury, while the charge embraced in the in* 
dictment is under considieratio.i, exce<pt as provided m seotioa 
224. 

^-henprrcindcd Sec. 287. If fhe motion to set Uside tlie indictment be not 
made, the defendant is precluded from afterwards taking the 
abjections mentioticd in t.he la^t eexjtion. 

Moiion,wheB Sec. 2«88. The moiio-n must be heard at tbe time of the ar- 
raignrnciit, mil^^ss for good cause tbe court postpone the bear** 
inir to anollioT lime. 

*f denied Sec. 289. If the motion he denied, the defendant must ioiir> 

mediately answer the indictment or informatiaa <eith«o(r by d^ 
jBaurring or pleading thereto. 
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Sec. 290. If the fQotioa bo granted, the court mast • order if granted 
that the defendant^ if in custody, be discbargeU therefrom, or 
if admitted io. bail, that his bail be e);on.eruted,, or ii he have* 
deposited, money instead of bail, that the money be refunded 
to him ; unless it direct tht\t the catsa bp rc^submitted ta the 
same, or another grand j^ary, or that the district attonney file a 
new information.. . 



Sec. 291.. If the. couLrt difect thjvt the case buB resubmit ted, r^"^*l*. . 

-»t - 7 for re«obml«»lpOi 

the defendant,, if already in custody, must so remain, unjess 
he be admitted to bail ; or if already ndmittedto bail, or money 
have been deposited instead thereof, the bail or money is an: 
awerablo for the appcarakncc of the disfendiint to answer a nevf. 
iadietment or information. 

See. 29^, Unless anew indictmepfr ©r information, be found New indictment 
hefore the next grand, jury of the eounty is discharged, the 
cowrt mustj, on the discharge of such grand jury, discharge the 
defendant. 

Sec. 293. An order to set aside an indictment or ihforma- order to «et 

a.itiA IndicttMnt 

tion, as provided in this chapter, is no bar to a future prosccu" prcgJ^Jup^'"*' 
tka f^r th^-same offense.. 



CHAPTER Vt 

SectioQ 294. On'y pleading for defendant, is demurr€r or plea., 

295- Demurrer oi: plea, when put in. 

296. Grounds of demurrer. 

297. Demurrer, kow put in, aiid its forau. 

298. When heard. 

39Q. Judgment on demurrer. 

300. If allovred, j^udgmunt a bar taanothcr profocution, un- 
less direct]oQ that the case be ro submitted to thcsximo 
or another grand jury. 

3D1. If a re-submissioQ not ordered, defendant discharged. 

302. Proceedings, if re-submission ordered. 

303. If demurrer disallowed", defendiint may bo permitted to 

ptead*. When he must do so, and effect of his omis> 
sion. 

304. When objections, fgrmi«g groun4 ^ de^murfer, may 

be taken at the trial, or in avrest o^ judgment. 
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Sec> 284. The only pleading on the part of the defendant 
is eithw a demurrer or a plea. 

Sec. 295. Both th« demurrer and the plea must be put in in 
open court, either at the time of the arraignment, or at such 
other tiio'e as may be allowed to the defendant for that pur- 
pose. 

Sec. 296. The defendant may demur to the indictnient or 
information when it appears upon the face thereof, either : 

1, That the grand jury by which it was found, or in case of 
an information, that the district attorney had no legal authority 
to inquire into the offense charged, by reason of its not being 
within the local jurisdiction of the county ; 

2, That it does not substantially conform to the requirements 
of this act ; 

3, That more than one offense is charged in the indictment 
or information ; 

4, That the facts stated do not constitute a public offense; 
6, That the indictment or information contains any matter, 

which, if true, would constitute a legal justification or excuse 
of the offense charged ; or other legal bar to the prosecution. 

Sec. 297. The demurrer must be in writing, signed either 
by the defendant or his counsel, and filed, It must distinctly 
specify the ground of the objection to the indictment or infor« 
matiori, or it may be disregarded* 

Sec. 298. Upon the demurrer being filed, the objections pre* 
sented thereby, must be heard, either immediately or at such 
time as the court may appoint. 

Sec. 299. Upon considering the demurrer, the court must 
give judgment, either sustaining or overruling it; and an order 
to that effect must be entered upon the minutes. 

Sec. 300. If the demurrer be sustained, the judgment is final 
upon the indictment or information demurred to, and is a bar 
to another prosecution for the same offense^ unless the court, 
being of opinion that the objection on which the (ieraurrer is 
sustained may be avoided in a new indictment or information, 
direct the case to be re?<submitted to the same or another grand 
jury, or in case of an information, to the district attorney. 
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Sec. SOU If the court do not direct the case to be re-submittedy if a 
the defendant, if in custody, must be discharged, or if admit- not ordered 
ted to bail, his bail is exonerated, or if be hare djslposited money 
instead of bail, the money must be refunded to him. 

Sec. 302. If the court direct that the case be submitted ProceedingR, 
anew, the same proceedings must be had thereoti as are pre<H 
scribed in this act. 

Sec. 303. If the demurrer be overruled, the court must pers jti^mnrrtt 
mit the defendant, at his election, to plead ; which he must do 
forthwith, or at such time as the court may allow. If he do 
not plead, the court must enter a plea of not guilty for him 
and proceed to the trial of the cause. 

Sec. 301. When the objections mentioned in section 286, Wben objecUont 
appear upon the face of the indictment or information, they can ^ ' * 
only be taken by demurrer, except that the objection to the 
jurisdiction of the court over the subject of the indictment or 
information or that the facts stated do not constitute a public 
offense, maybe taken at the trial, under the plea of not guilty, and 
in arrest of judgment. 

CHAPTER VII. 



PLEA. 

Section 305. The different kinds of pleas» 

306. Plea, how put in. 

307. Its form. 

308. Plea ot guilty, how put id. 

809. It may be withdrawn, by permission of the coutt 

310. What is denied by a plea of not guilty. 

311. What may be given in evidence under it. 

312. 313. What is deemed a former acquittal. 

314. Conviction or acquittal on indictment for offense con» 
sisting of diflfercnt degree, when a bar to another in- 
dictment. 

Sec. 305, There are three kinds of pleas to an indictment or pieas—diirerent 
information. A plea of : 

1, Guilty ; 

2, Not guilty ; 
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8, A former jiidjiixient of conviotion or acquittal; of the 

offense chairged; whicb may; be pleaded either with or without 

ihe plea of not guiky. 
Howputift. Sec. 306. Every plea must be opal, tttti must bo entered 

ftpo» the minutes €)f the coart. 
usfprm. See. 307. The ph?» must be entered vn sutetan-tiiBilhy th<; foK 

Isowing form : , 

1, If the defendant plead gu-ilty — The defendant pleads 
that he is guilty of the offense charged in this indictnrenfr ©r iii- 
fdrmatian 

2, If he pletid not guihy r — **Tho defendant pleads that he 
is not guilty of the offense charged i» this indictment or irnfor^ 
mation 

3, If he ptead a former conviction or acquittal r — **Thedie^ 
fendant pl'3ad"j that he hiis already been convicted ([or .-icquit 
ted, as the case may be.] of the offense charged in this indict- 
ment or information, by the judgment of the [^naraintf 

it] rendered at ■ , [naming the place,] on the ^ — daj 



of ■ 



?tea of gaiiiy^ Sec 308. A plca of g.uilty caa in. no. case be put in, except 
b wputiu ^1^^ defendant himself in open court, unless upon an indict- 

ment or informatioa against a corporation; in which case h 
can be put in by counsel., 

itay be '^CG. 309. Tho Gourt n»«»y, at any time before j'udga>erU upon 

Iho8eic7mirs\fn a plea of guilty, permit it to be withdrawn^ and a pl-w of not 
ejuilty substituted. 

What is denied Scc. 310. Thc plca of not ffuilty is a denial of every mate- 
by a plea of not . . .... . 

guilty rial allegation in the indictment or information.. 

Evidence under ^^1- AUm^ittersof fact, tending tocs^nbrish a^defense 

" other than tliut specified in tho third sub^division of section 

305, may be given in evidi^nce under the plea of not guiity. 

What is deemed Scc. If the defendant were formerly acquitted on the 

•cqiuuii ground of a variance between tho indiciment or ij» formation 
and the proof, or thc indictment or information were dismissed 
upon an objection to its form or substance, tvithouc a judg* 
naent of acquittal, it is not an acquittal of the same offense. 

6 
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Sec. 813. When, however, be was acqoitte j on the merits, s 
lie ia deemed acquitted of the same offense, notwithstandiDg a 
defect in form or sub>tance in the indictment or information on 
which he was acquitted. 

Sec. 314. When the defendant shall hare been conYicted or conTiction or 
acquitted upon an indictment or information for an offense 
consisting of different degrees, the conviction or acquittal is a 
bar to ano^iier indictment or information for the offense charged 
in the fornver, or for any inferior degree of that offense, or for 
an attempt to commit the same, or for an offense necessarily 
mcluded therein, of which he might have been convicted under 
that indictment or information. 

CHAPTER VIII- 

REMOVAL Oi* TQE ACTION BEFORE TRIAL. 

Section 815. Existing writs and proceedings to remove indictmeni 
be lore trial abolished. 
31Gv When, aad ia what eases indictment may be removed 
before trial. 

317. Order of removal to be filed, and pleadings and pro- 
-eecdiogs to be transmitted. 

318. Proceedings on removal, if defendant be in custody. 

319. Order for removal must be filed before a juror is 

sworn. Authority of the court to which the indicts 
meot is removed. 

Sec. 315. All writs and other proceedings heretofore exist-n Bxistiog writ« 
ing, for the removal of criminal actions prosecuted by indict« J"^ p'®*®****"** 
ment, from one court to another before trial, are abolished; 
and the only mode of removing a criminal action^ prosecuted bj 
indictment or information, from one court to another, before 
trial, is that prescribed by this chapter. 

Sec. 31G. A criminal action prosecuted by indictment or indictment m«y 

. - . . 1 r -1 1 1 • • r ^® reinored— In 

information may at any time before trial, on the application oi what cases 
the defendant, be removed from the c<»urt in which it is pend- 
ing. 

Sec. 317. If the court order thereiBoval of the action, aeer- order of remora. 
tified copy of the wrder fw that furpoee nuist he delivwwii to 
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and filed by the clerk of the court where the iDdictment or in- 
formation is pending ; who must thereupon transmit the same 
with a certified copy of the pleadings and proceedings in the 
action, including the undertakings for the appearance of the 
defendant or of the witnesses, to the court to which the action 
is removed. 

Sec. 818. If the defendant be in custody, and the removal 
be to another county than that where the indictment or infor*' 
mation is pending, the order must provide for the removal of 
the defendant, by the sheriflf of the county where he is impris- 
oned, to the custody of the proper officer of the county to 
which the action is removed ; and he must be removed accord* 
ing to the terms of such order. 

Sec. 819. An order for the removal of tlie action is of no 
effect, unless a certified copy thereof be filed, as required by 
section 318, before a jury is sworn to try the indictment or in- 
formation. The court to which it is removed, must thereupon 
proceed to trial and judgment therein. 



TITLE VL 



OF THE PROCEEDINQS ON THE INDICTMENT OR INFORMATION 
BEFORE TRIAL. 



Chapter I. The mode of trial. 

II. Formation of the trial jury. 

III. Postponement of the trial. 

IV. Challenging the jury. 



CHAPTER I. 

THE MODE OP TRIAL. 

Section 320. Issue of fact defined. 

321. How tried. 

322. On trial for a misdemeanor, defendant tnay appear by 

counsel In felony his personal appearance is necea- 
eary. 
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Seo. 820. An issue of fact arises: luaeoffact 
- 1, Upon a plea of not guilty, or 

2, Upon a plea of a forcner conviction or acquittal of the 
«ame offense. 

Sec. 821. An issue of fact must be tried by a jury of the how tried 
county in which the indictment or information was found unless 
the action be removed, by order of the district court, into the 
district court of another county. 

Sec. 322. If the indictment or information be for a misde- On trial for 
Tneanor, the trial may be had in the absence of the defendant mayappea 
*ii he appear by counsel ; but if for a felony, he must be per- 'eiony 
«onally present. 



CHAPTER II. 



FORMATION OP THE TRIAL JURY. 



Section 823. Jurors in district courts. 

824. Ballots of the jurors returned, to be deposited in a 

box. 

825. When indictment or information called for trial, names 

of jurors to be called. Proceedings as to those who 
are absent. 
326. Drawing the jury. 

827, 828, Ballots of jurors drawn, how disposed of. 
829. Ballots of absent jurors, how disposed. 

330. If twenty-four jurors not present, court must order 

sheriff to summon others. 

331, Their names to be deposited in a box. 
832. Drawing of a jury thereon. 

338. Of whom the jury consist, 

884. Talesmen how ordered and sammoned. 

Sec. 823. The jurors duly drawn and summoned for the trial jororBin 
of i^^sues of fact in actions at law, at a district court, are also ^^"^"^^"^ 
the jurors for the trial of issues of fact upon indictment or 
information at the district court held at the same time. 

Sec. 824. At the opening of the court, the clerk must pre- Banot* 
pare separate ballots, containing the names of the persons re-> 
turned as jurors, which must be folded as nearly alike as pos- 
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eiUe, and so that the same cannot be seen, aad mmt deposit 
them in a sufficient box. 
KamMot jnrors Sec. When the cause is called for trial; and before 
»»y ecaiied drawing the Jury, either party may require the names of all 
the jurors in the panel to be called, and that an attachment 
issue agfiinst those who arc absent;, but the court may, in its- 
discretion, wait or not, for th^^ return of the attachment. 
»nMfiag|oiy See. 32t3L Before the nara« of any juror is drawn, the box- 
must be closed and shaken, so as- to intermingle the ballots 
therein. The clerk must then, without looking at the ballots^ 
draw tbem from the box through a hole in the lid, so largo 
only as conveniently to admit the hand. 

BaMoUdrawo, Scc When the jury is completed^ the ballots contain- 
how diaposed of j^g the names of the jurors sworn, mu&t be laiil aside, and 

kept apart from the ballots containing the names of the other 

jurors^ until the >ury so sworn i& dispharged. 

sainc^ See. 3^28. After the jury are so. discharged, the ballots, con- 

taining their names must be again folded and returned to the 
box ; and &o o% as often as a trial is had. 

Ballot* of S®^* * juror be absent when his n^ame is drawn, of 

uwdtapiwio* to set aside, or excused from serving on the^ trial, the ballot 
containing his name must be folded and returned to the box as- 
soon a& the jury is sworn. 

If twonfy-fottB^ When a jury has been duly suownoncd, if, upon 

"^eVear' Calling the cause for trial, twenty-^four of the jurors summoned 
do. not appear, the court must order the sheriff to summon from 
tho bystanders as many persons as it may think proper, at 
le»st> sufficient to make twenty-four jurors, from whom a jury 
for the^ trial of the cause must bo selected. 

Nameatpbo^ ^amos of the persons summoned to complete 

depositpditt* the jury must be written on distinct pieces of paper, foldet 
ea<;h as nearly alike as possible, and so that the name canno 
be seen, and must be deposited, in the box mentioned in seC' 
tion 324. 

i^^mtinrofrai S^^* clsjrk must thereupon, under the direction o 

ivxuiecm the* court, paWicly drawr out of the box so many of the ballotp 
one^after anwjtUer, as arc-s-ufficieat to form the jury. 
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Sec. 833. The jfiry coasists of twelve men, €lio9en as pre- enrfeomth* 
«cribed in this chapter, and sworn to try an J determine the ******* 
ifisao by a unanimous verdtct. 

Sec. 334. If a sttfficieDt number «annot be obtained from the Tkicfntnhow 
f)0X to form a jury, the comrt may, as often as is necessary, or- tunnoiMd^ 
'der the sheriff to summon from the bystanders so many per- 
sons qualified to serve as jurors as it deems sufficient t<o form a 
jury. The jurors so summoned must be culled from the list re' 
turned by the sheriff, and so m'any of them not excused or dis- 
«charged, as may be necessary to complete the jury must be im- 
panneled and sworn. 



CHAPTER III. 



P08T1»0NEM£NT 09 THB TEtAL. 

Section 335. When and how ordered. Affidavits to be filed. 

33G. If defciidant appear for trial, aod cause for postpone^ 
meotbe aot shows by district attorney, indictment or 
inf^rniatioQ to be discharged unless otherwise spe^ 
cially ordered. 
^37. Effect of the d'scbarge. 

Sec. 335. When an indictment or information is called for when tud how 
trial, or at any time previous thereto, the court may, upon suf- 
ficient cause shown by either party, direct the trial to be postn 
poned to another day in the same term, or to another term. The 
affidavits read on both sides upon the application, must at the Affldavitttob* 
same time be filed witfc the clerk. 

Sec. 336. If, when the cause is called for trial, the defend-* „^^, , , 
ant appear for trial and no sufficient cause for postponing the •ppw for trui 
same be shown by the district attorney, the court must order 
the defendant to be discharged, unless being of opinion that 
the public interests require the defendant to be letained for 
trial, it direct him to be so retained. 

Sec. 837. If the court order the defendant to be discharged, 
the order is not a bar to another prosecution for the same of- 
fensc, unless the court so direct; in which case judgment of 
acquittal must be entered. 
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CHAPTER IV. 

CHALLENGING THE JURY. 

Section 3^8, DefialtioQ aod division of challenges. 

339. When there are several defendants, thej must unite m 

their challenges. 

340. Challen£:e to the panel defined. 

341. Upon what founded. ^ 

342. When and how taken. 

343. If sufficiency of the facts he denied, adverse party may 

except. Exceptions how made and tried. 

344. If exception overruled, court may allow denial of chal* 

lenge. If allowed, may permit challenge to be 
amended. 

345. Denial of challenge, how made, and trial thereof. 

346. Who may ho examined on trial of challenge. 

347. If challenge allowed, jury to be discharged. If disal- 

lowed, jury to be impaonehd. 

848. Defendant to bo informed of his right to challenge an 
individual juror. 

849. Kinds of challenge to individual jurcrs. 

350. Challenge, when taken. 

351. Peremptory challenge, what, and how taken. 

352. Number of peremptory challenges to which defendant 

is entitled. 

353. Challenge for cause, by whom taken. 

854. Definition and kinds of challenge for causo. 

355. Geneial cause for challenge. 

356. Particular causes of challenge. 

357. 0< ounds of challenge for implied bias. 

358. Grounds of challenge for actual bias. 
859. Exemption not a ground of challenge. 
360« Causes of challe^ige, how stated. 

361. Exceptions to challenge and denial thereof* 

362. Challenge, how tried, if denied. 

363. Triers, how appointed. Majority may decide. 

364. Oath of triers. 

365. Juror challenged may be examined as a witness, 
866. Rules of evidence on trial of chaMenge. 

367. Challenge for implied bias, how determined. 

368. Instructions to triers on challenge for actual bias* 
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Seotion 869. .Verdict; of triers, and its effecb. 

870. ChalleDge, first by defendant, and then by the people, 

Each must exhaust challenges before the other begins. 

871. Order of challenges. 

872. Peremptory challenges may be taken after challenges 

on both sides exhausted. 

Sec. 338. A challenge is an objection to the trial jurors, Dennuio* of 
and is of two kinds : dinsionof 

1, To the panel ; 

2, To an individual juror. 

Sec. 339. When several defendants are tried together, they when there am 
cannot sever their challenges, but must join therein. dexend*nu 

Sec. 340. A challense to the panel is an objection made to cbaiieogeto 

® ^ , panti, defined 

all the trial jurors returned, and may be taken by either party. 

Sec. 341. A challenge to the panel can be founded only on upon what 
a material departure from the forms prescribed Iff the code of 
civil procedure, in respect to the drawing and return of the 
jury, or on the intentional omission of the sheriff to summon 
one or more of the jurors drawn. 

Sec. 342. A challenge to the panel must be taken before the When and bow 
jury is sworn, and must be in writing, specifying plainly and 
distinctly the facts constituting the ground of challenge. 

Sec. 343. If the sufficiency of the facts alleged as a ground snffleitncy 
of challenge be denied, the adverse party may except to the 
challenge. The exception need not be in writing, b^t must bo 
entered upon the minutes of the court ; and thereupon the 
court must proceed to try the sufficiency of the challenge, as^ 
fiuming the facts alleged therein to be true. 

Sec. 344. If, on the exception, the court deem the chal- ifexeeption 
lenge sufficient, it may, if justice require it, permit the party STy auow 
excepting to withdraw his exception, and to deny the facts 
leged in the challenge. If the exception be allowed, the court 
may, in like tpanner, permit an amendment of the challenge. 

Sec. 345. If the challenge be denied, the denial may, in neniaiot 
like manner, be oral, and must be entered upon the minutes mad«— triBi 
of the court; and the court must proceed to try the question 
of fact. 

6* 
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Ohillenst, 
wbentakM 



wtoaMi y»t Sec. 846. upon the trial of the chullenge, the cffieen. 

whether judicial or miaiatei ial, whose irregalarity iscomplaioed 
of, as well as any other persons, ma j be exatnined to prove or 
disprove the facts alleged as the ground of the ehnllenge. 

ifchantfife See. 347. If, either upon an exception to the challenge, on 
denial of the facts, the challenge be allowed, the court must 
discharge the jury, so far oa the trial of the cause in questioa 
is concerned ; and another jury for the trial thereof can be 
summoned for the same term from the bystanders. If it ba 
disallowed, the court must direct the jury to be in?pannelel 

DefendiBttobe Sec. 348. Before a juror is called, the defendant viust be 
tatortatttofright ^^f^^^^^^ court, or uniler its direction, that if he intend 

to challenge an individual juror, he must do so when the juror 
appears, and before he is sworn. 
Ktodiof Sec. 349. A challenge to an individual juror, is either : 

1, Peremptory, or 

2, For cause. 

Sec. 850. It must be taken when the juror appears, and be- 
fore he is sworn ; but the court may, for good causo, permit it 
to be taken after the juror is sworn, and before the jury is com- 
pleted. 

p«remptoiT Sec. 351. A peremptory challenge can be taken by the de^ 

chmll6ng»~whtt ^ , , i i i t • i • • • 

—how taken fendant only, and may be oral, it is an objection to a jaror 
for which no reason need be given, but upon which the court 
must exclude him. 

Nnmiwrof Soc. 352. If the offense charged be punishable with death or 

imprisonment in a state prison for life, the defendant is entitled 
to twenty peremptory challenges. In other felonies ten chal- 
lenges are allowed. On a trial of any misdemeanor he is enti- 
tled to five peremptory challenges. 

oiunengtfor Sec. 353. A challenge for cause may be taken either by the 
people or the defendant. 

Sec. 354. It is an objection to a particular juror, and is 
either : 

1, General, that the juror is disqualified from serving in the 
case on trial ; 

2, Particular, that he is disqualified from serving in any cast 
on trial. 
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See. 355. General eausee of challenges arc : ocnenti caoM 

lor 

1, A conviction for a fdony ; 

2, A want of any <^f the qualifications prescribed by tlie 
<jode of c-ivil procedure, to render a person a competent jur^r ; 

3, Unsotindness of eaind, or such defect ifi the faculties of 
. the mind or organs of the body, as renders him incapable of 

performing the duties of a juror. 

Sec. 356. Particular cause of challenge are of two kinds: ParticniM 

.cattsea for 

1, For sttch a bias, as wten the existence of the facts is as- 
-certained, in judgment of law disqualifies the jtiror, and which 

I is known in this code as implied bias; 

2, For the existen<je of a state of mind oa tlie part of the 
juror, in referenee to the ease, or to either party, whieh satis-* 
fies the triors, in the exercise of a sound discretion, that he 
cannot try the issue impartially without prejudice to the sub- 
fitantial rights of party challenging, and which is known in this 
•code as actual bias. 

See. 357. A challenge for implied bias may be taken for aii nro^rdtoc 

•or any of the following causes, and for no other : fmfi^Jliw? 
I 1, Consanguinity or aflSnity within the sixih degree of the 
civil law, inclusive, to the person alleged to be injured by 
vhose omplaint the prosecution was instituted, or to the de- 
fendant, 

2, Standing in the relation of guardian and ward, attorney 
and client, master and servant, or landlord and tenant, or be- 
ing a member of the family of the defendant, or of the person 
alleged to be injured by the offense charged, or on whose comi 
plaint the prosecution was instituted, or in his employment on 

I wages ; 

3, Being a party adverse to the defendant in a civil action, 
or having complained against, or been accused by him in a 
criminal prosecution ; 

4, Having served on the grand jury which found the indicti* 
ment, or on a coroner's jury which inquired into the death of a 
person whose death is the subject of the indictment ; 

5, Having served on a trial jury which has tried another 
person for the indentical offense. charged in the indictment; 

6, Having been one of the jury formerly sworn to try the 
same indictment or information, and whoso verdict wa3 set 
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aside, or which was discharged without a verdict, after the cause 
was submitted to it ; 

7, Having served as a juror in a civil action brought 
against the defendaot for the act charged as an oflFense ; 

8, If the ofiFense charged be punishable with death, the en*- 
tertaining of such conscientious opinions as would preclude his 
finding the defendant guilty ; in which case he shall neither be 
permitted nor compelled to serve as a juror. 

Sec, 358. A challenge for actual bias may be taken for the- 
cause mentioned in the second subdivision of section 356, and 
for no other cause. 

Sec. 359. An exemption from service on a jury is not a 
cause of challenge, but the privilege of the person exempted. 

Sec. 360. In a challenge for imp!ied bias, one or more of 
the causes stated in section 357 must be alleged. In a chal- 
lenge for actual bias, the cause stated in the second subdivision 
of section 356 must be alleged. In either cases, the challenge 
may be oral, but must be entered upon the minutes of tho 
court. 

Sec. 361. The adverse party may except to the challenge 
in the same manner as to a challenge to the panel, and the 
same proceedings must be had thereon as prescribed in section 
343 ^ except that if the exception be allowed the juror must 
be excluded. The adverse party may also orally deny the 
facts alleged as the ground of chalJenge. 

Sec. 362, If the facts be denied, the challenge must be tried 
as follows : 

1, If it be for implied bias, by the court ; 

2, If it be for actual bias, by triers. 

Sec. 363. The triers are three impartial persons, not on the 
jury panel, appointed by the court. All challenges for actual 
bias must be tried by the triers thus appointed, a majority of 
whom may decide. 

Sec. 364. The triers must be sworn, generally, to inquire 
whether or not the several persons who may be challenged, and > 
in respect to whom the cballeftges shall be given to them in 
charge, are true, and to decide the same according to the evi-» 
dence. 
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Sec. 865. Upon the trial of a challenge to an individual aarorchaiitiisMi 
juror, the juror challenged may be examined as a witness to Ma witness 
prove or disprove the challenge ; and is bound to answer every 
question pertinent to the inquiry therein. 

Sec. E66. Other witnesses may also be examined on either Rciesof 
side; and the rules of evidenc'^ applicable to the trial of other 
issues, govern the admission or exclusion of testimony, on the 
trial of the challenge. 

Sec. 367. On the trial of a challenge for implied bias, the chaHengefcr 

Of* implied bias, 

court must determine the law and the fact, and must either deiermjneA 
ftllow or disallow the challenge, and direct an entry according'* 
ly upon the minutes. 

Sec. 368. On the trial of a challenge for actual bias, when Tnatrucuoaa to* 
the evidence is concluded, the court must instruct the triers 
that it is their daty to find the challenge true, if the evidence 
establishes the existence of a state of mind on the part of the 
juror, in reference to the case or to either party, which satisfies" 
them in the exercise of a sound discretion, that he cannot try 
the issue impartially and without preju iice to the substantial 
rights of the party challenging ; and that if otherwise, they 
must find the challengo not true. The court can give them no 
other instruction. 

Sec. 369. The triers must thereupon find the challenge rerdict of trtsf* 
either true or not true; and their decision is finaL If they 
find it true the juror must be excluded. 

See. 370. All challenges to an individual juror, except per- chauenge, firsi 

_ _ ° ii i i bydelendant 

emptorv, must be taken, first by the deienaant, and then by the then by people^ 

* ' ' ./ ^ each mast 

people; and each party must exhaust all his challenges before JJJJJ^J^^ 
the other begins. 

Sec. 371. The challenges of either party need not all be order of 
taken at once; but they must be taken separately, in the foL 
lowing order,, including in each challenge all the causes of 
challenge belonging to the same clais : 

1, To the panel ; 

2, To an individual juror fur a general disqualification ; 

3, To an individual juror for implied bias ; 
4y To an individual juror Tor actual bias. 
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Yemptorf 8cc. 372. If nil the challenges on both sides be disallowed, 
tiuk^^fiw» fhe defendant may still take a perenaptorj challenge, unless 
the peremptory challenges he ejchausted. 



TITLE VII. 



OP THE TRIAL. 

Chapter T. The trial. 

II. Conduct of the jury after the cause is subaitfccd to 
tiieni. 
. III. The .verdict. 

CHAPTEH L 

THE TRIAL. 



Seetiov 87-3, 374. Iq wliat order trial to proceed. 

M umber of coudscI who may argue tlie cause to tho 
jury. 

576. Defeiidanf presumed innocent until contrary proved. 
In case of reasonable doubt eatitled to acquittal. 

SJ7. When reasonable doubt of which degree he is guilty) 
he must be convicted of the lowest. 

^8. Separate trial of defendants jointly indicted <or prose- 
cuted. 

S79., 380. Diachargino; one of several defendants before ver- 
dict, tkit he may be a witn€>:s. Effect of the diS" 
charge. 

581. Rules of evidence in civil cases applicable in criminal 

cases except where otherwise provided in thie code. 

582. Confession of defendant, when evidence, and its effect 

583. 384. Evidence on trial for treason. 
385. Evidence on trial fyr conspiracy. 

586. Evidence on trial for rape, or the crime against na* 

ture, 

587. Conviction cannot be had on testimony of accomplioe, 

unless corrnboratpd. 
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BeettOB 388, Od trial for falso' pretences, no eiridencc of preteocem 
adiuissable, unless m writing. But this section not 
applicabkk to proseeutioo for &kely represcoting or 
personatiog another, and in suek character receiving 
money o^' property. 

389. Conviction cannot be- had for abduction or sednctioi> 

unless testimony of person injured be corroborated. 

390. If testimony show higher offense than th^it charged,. 

court Okay discharge- jury, and bold dcfendaoX to an- 
swer s* new indictment. 

391. If new indictment not found, defendant to be ro tried 

on the original indictment. 

392. Court may discharge- jury, where it has no jurisdiction 

of the offense, oe the facts do not constitute an. 
offense. 

393. Proceedings, if j ury diecharged £br want of i«ri«dictioni 

of the offiunse, when eommitted out of the te**i-itory. * 

394. 395. Proceedings in &uch case-, when offense- ooiumit- 

ted in the Territory. 
396, 397. Proceedings, if j,ury discharged because the faots^ 
do not oouutitute an offense. 

398. When evidence on either side is closed, court may ad* 

vise acq^uittal. Effect of the advice. 

399. View of permission, when ordered, and how con- 

ducted. 

400. Knowledge of juror to be declared in court and juror 

to be sworn as witness. 

401. Jurors may be permitted to separate during; the trial.. 

If kept together, oath- of the olEcers. 

402. JuTors not to converso together on the subject of the 

trial, nor form an opinion until the cause is submit- 
ted. 

403. Proceedings where j.uror becomes unable- to perfornij 

his duty .before conclusion of trial. 

404. Court to decide questions of law arising during triak 

405. On indictment for libel, jury to determine law and fact.. 

406. In all other cases court to decide questions- ef law, sub- 

ject to right of defendant to except. 

407. In charging jury, court to state all necessary mattow* 
of law, and to inform them that they ace the excise 
sive judges of all questions of fact. 
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Sectioo 408. Jary may decide Id court, or retire io the cnstodytf 
officers. Oath of the officers. 
409. Wt eo defendant on bail appears for trial, he majk 
committed. 



In what order Sec. 373. The jury having been impanneled and sworn, tb 
•riAitoprocaei ^^.^^ mnst proceed in tho following order: 

1, If the indictment be for a felony, the clerk or districtifc 
torney must read it, and state the plea of the defendant to tlie 
jury. In all other cases, this formality may be dispensed 
witt ; 

2, The distfict attorney, or other counsel for the people, 
must open the case and olTer tho evidence in support of the in* 
dictment or information ; 

3> The defendant or his counsel may then open his defenfle, 
jBind ofiFer his evidence in support thereof; 

4, The parties may then, respectively, offer rebutting tesi 
mony only, unless the court, for good reason, in furtherance rf 
justice^ or to correct an evident oversight, permit them to ofer 
' evidence upon their original case ; 

5, When the evidence is concljuded, unless the case is sub- 
mitted to the jury on either side, or on both sides, without «• 
gument, the counsel for the people shall commence, and tlie 
defendant or his counsel shall follow, then the counsel for tb 
people shall conclude the argument to the jury ; 

6, The court must then charge tho jury, which charge nm* 
be in Writing, to which charge either party may except. 

Sec, 374* When the state of the pleadings requires it, or ii 
any other case, for good reasons, and in the sound discrerio* 
of the court, the order of trial and arguraerit prescribed intb 
last section may be departed from. 

Sec. 375. If the indictment be for an offense punishable wi4 
death, three counsel on each side may argue the cause to tbe 
jury. If it be for any other offense, the court may, in iisfr 
cretion, restrict the argument to two counsel on each side. 
Defendant Sec. 376. A defendant in a criminal action is presumed to 

fnnocMUn cam bo innoccut uutil the contrary bo proved, and in case of a rev 
tfoabt sonable doubt as to whether his guilt is satisfactorily sbowOt 

he is entitled to be acquitted. 
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Sec. 877. When it appears that a defendant has committed Jeasoimbie 

, - doubt of whlck 

a public offense, and there is reasonable ground of doubt ito 
which of two or more degrees he is guilty, he can be convicted 
of the lowest of those degrees only. 

Sec. S78. When two or more defendants are jointly indicted separate wni 
for a felony, any defendant requiring it, must be tried sepa- ®' 
rately. In other cases defendants jointly prosecuted may be 
tried separately or jointly in the discretion of the court. 

Sec. 379. When two or more persons are included in the Discharging o&« 
same indictment, or information, the court may, at any time Slfe^cSmti 
before the defendant has gone into his defense, on the applican »>e'o»'e vwdiot 
tion of the district attorney, direct any defendant to be dis- 
charged from the indictment or information, that he may be a 
witness for the people. 

Sec. 380. When two or more persons are included in the game. effector 
same indictment or information, and the court is of opinion ^"^^^'^^^ 
that in regard to a particular defendant there is not sufficient 
evidence to put him on his defense, it must order him to be dis- 
charged before the evidence is closed, that he may be a witness 
for his co-defendant. The order is an acquittal of the de- 
fendant discharged, and a bar to another prosecution for the 
same offense. 

Sec. 381. The rules of evidence in civil cases are applica- u^^gg 
ble also to criminal cases, except as otherwise provided in this appuJawo m 

J certaia casei 

coae. 

Sec. 382. A confession of a defendant, whether in the course confe»Bioii# 
t)f judicial proceedings or to a private person, cannot be given 
m evidence against him when made under the influence of fear 
produced by threats, nor is it sufficient to warrant his con vie* 
tion, without additional proof that the offense charged has been 
cotnmitted. ^ 

Sec. 383. Upon a trial for treason, the defendant cannot be Evidence on 
convicted unless upon the testimony of two witnesses to the 
8am« overt act, or of one witness to one overt act, and another 
witness to a different overt act of the same treason. But if 
two or more distinct treasons of different kinds be alleged in 
the indictment, two witnesses to prove different treasons are not 
sufficient to warrant a conviction. 
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Sec. 384. Upon a trinl for treason evidence cannot ht ti 
mitted of an overt act not express)j charged in the indictveBt; 
nor can the defendant be cunvieted mless one or more oveit 
acts be expre6s»ly alleged therein* 

Sec. 385. Upon a trial for conspiracy. In ease where a 
overt act is necessary to eousiiiuie the olf'ense, the defendwl 
cannot be convicted, unless one 9r more act» be express* 
ly alleged in the indicin^ent, nor wiless one or more of tbeaci» 
alleged be proved, but any other overt act, not alleged iQtk 
indictment, may be given in evidence* 

Sec. 386. Proof of aetual penetration into the bodv is snf* 
fcient to sustain an indictment for rape^or for the crime agaioit 
nature. 

Sec* 387. A conviction can net be bad upon the testimoojof 
an accomplice unless he be corroborated by such other evidence 
as tends to connect the defendant ifith the commission of tk 
eifense, and the corroboration is not sufficient if it merely slioi 
the commission of the offense, or the circumstunces thereoi 

Sec. 388. Upon a trinl for having, with intent to cheat or 
defraud another designedly by any false pretense, obtainei 
the signature ©f any person lo a written instrument. orha?iflf 
obtained from any per-^oTi any money, personal property, or 
valuable thing, no evidence can be admitted of a false pre* 
tense expressed orally and unaccompanied by a false tokenor 
writing unless the pretense or some note or nnemoraBfilii» 
thereof, bo in writing, either subscribed by, ©r in the hand- 
writing of the defendant. But* this section does not a|piytoa 
prosecution for falsely representing or personating another, 
and in such assumed character receiving money or property. 

Sec. 389. Upon a trial for inveigling, enticing, or taking 
away an unmarried female of previous chaste character, under 
the age of twenty* five years, for the purpose of prostituiioit 
or aiding or assisting therein, or for having, under promiseol 
marriage, seduced and had illicit connexion with an unnarrici! 
female of previous chaste character, the defendant can notlx 
convicted upon the testimony of the person injured unless sbt 
is corroborated by other eviaence tending to connect 
Cendant with the commission) fif the offense. 
6 
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Sec. 390. If it appear by the testimony that the facts proved if tMUmony 
constitute an offense of a higher nature than that charged in SSm?'*'**' 
the indictment or information, the court may direct the jury to 
be discharged, and all proceedings on the indictment to be sus- 
pended, and may order the defendant to be committed or con- 
tinued on, or admitted to bail to answer any ' new indictment 
OT information which may be found againat him for the higher 
offense. 

Sec. 891. If a new prosectttiaa be not commenced for the w new 
higher offense at or before the next term, the court must again f!Jid°*'**°°* 
proceed to try the defendant on the original indictment. 

Sec. 392. The court may direct the jury to be discharged, court may 
where it appears that it has not jurisdiction of the offense, or 
that the fact a& charged in the indi<;tment or information do 
not constitute an offense punishabk by law. 

Sec. 393. If the jury be discharged because the court has prooMdingtif 
not jurisdiction of the offense charged in the indictment or in© ^^"^ 
formation, and it appears that it was committed out of the ju** 
risdiction of this Territory, the court may order the defendant 
to be discharged, or to be detained foi^ a reasonable time speci« 
fiedin the order, until a communication can be sent by thedis* 
Irict attorney to the chief executive officer of the State, Terri- 
tory, or district, where the offense was committed. 

Sec. 894. If the offense- were committed within the exclu- proceeding! m 
81 ve jurisdiction of another county of this Territory, the court 
must direct the defendant to be committed far such time as it 
deems reasonable to await a warrant from the proper co-unty for 
bis arrest, or if the offense be a misdemeanor only, it may ad« 
nit him to bail in an undertaking, with sufficient sureties, that 
ke will, within such time as the court may appoint, render him* 
self amenable to a warrant for bis arrest from the proper 
county, and if not sooner arrested thereon, will attend at the 
office of the sheriff of the county where the trial was had, at a 
time particularly specified in the undertaking, to surrender him- 
8elf upon the warrant, if issued, or that his bail will forfeit 
such snm as the coart may fix, ajid to he mentioned in the 
under uking. 

Sec. 395. In the c:Kse provided' for in tlit h^&t section- the 
cierk must forthwith transmii a G«itifijL»d^o]^y «t Rh« indictment 
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or information, and of all the papers in the action, filed with 
him, to the district attorney of the proper county, the expenses 
of which transmission is chargeable to that county. 
If defendant bo Scc. 396. If the defendant be not arrested, as provided in 
frov^ded^^^ sectiou 394, on a warrant from the proper county, be must be 
discharged from custody, or his bail in the action be exooera" 
ted, or money deposited instead of bail refunded, as the case 
may be ; and the sureties in the undertaking mentioned in that 
section must be discharged. 
1/ he be arrested Scc. 397. If he be arrested, the same proceedings mast be 
had thereon as upon the arrest of a defendant in another 
county, on a warrant of arrest issued by a magistrate. 

If jorybe J^^^ discharged because the facts as 

diicbarged Ac. qijarged do uot constitute an offense punishable by law, the 
court must order that the defendant, if in custody, be di8> 
charged therefrom, or if admitted to bail, that his bail be ei 
onerated, or if he have deposited money instead of bail, that 
the money deposited be refunded to him, unless in itsopinioos 
new indictment or information can be framed, upon which the 
defendant can be legally ponvicted, in which case it may direct 
that the case be re-<.8ubmitted to the same or another grand 
jury, or in case of misdemeanor to the district attorney of the 
proper county. 

Court may If» ^^^y ^me after the evidence on either side 

adviie acquittal jg (.Joged, the court deem it insufficient to warrant a convictioJi, 

it may advise the jury to acquit the defendant. But the jar; 

are not bound by the advice ; nor can the court, for any cause, 

prevent the jury from giving a verdict. 

When It is Sec. 400. When, in the opinion of the court, it is proper that 

fhoufdii'ei^h? the jury should view the place in which the offense Is charged 
oWBrnei^^ to have been committed, or in which any other material fact 

charged to have" . ii» t i i- ii" 

been committed occurred, it may order the jury to be conducted in a boar,2fl 
the custody of proper officers, to the place, which must be 
shown to them by a judge of the court, or by a person appoin- 
ted by the court for that purpose. 

Koonosufferei Scc. 401. The officcrs must be sworn to suffer no person to 
toppeak wjary gp^g^j^ ^.^ qj. communicate with the jury, nor to do so theB- 
selves, on any subject connected with the trial, and to retarB 
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them into court without unnecessary delay, or at a specified 
time. 

Sec. 402. If a juror have any personal knowledge respect*^ Knowiedg^of 
ing a fact in controversy in a cause, he must declare it in open dc^iar^^inooirt 
court, during the trial. If, during the retirement of the jury, 
a juror declare a fact, which could be evidence in the cause, as 
of his own knowledge, the jury must return into court. In 
either of these cases, the juror making the statement must be 
sworn as a witness and examined in the presence of the 
parties. 

Sec. 403. The jurors sworn to try an indictment or informa*- j„o„ ^ 
tion may, at any time before the submission of the cause to the Ji^at^oath 
jury, in the discretion of the court, be permitted to separate, 
or be kept in charge of proper officers. The officers must be 
sworn to keep the jurors together until the next meeting of the 
courts to suffer no person to speak to or communicate with 
them, nor to do so themselves, on any subject connected with 
the trial, and to return them into court at the next meeting 
thereof. 

Sec. 404. The jury must also, at each adjournment of .the 



<50urtj whether permitted to separate or kept in charge of offi« JJ?eth«r on the 
tsers, be admonished by the court that it is their duty not to S^®'*®'* 



Wbenjaror 
Bomes nnal 
perform duty 



Jnrors not to 

con' 
togc 

Bnbje«t of the 

<5onver8e among themselves, or to form or express any opinion 
thereon, until the case is finally submitted to them. 

Sec. 405. If, before the conclusion of the trial, a juror be 
come sick, so as to be unable to perform his duty, the court biwmea unabie 

' * •' to perfoi 

may order him to be discharged. In that case a new juror 
may be sworn, and the trial begin anew, or the jury may be 
discharged, and a new jury then or afterwards impanneled. 
With the consent of defendant the trial may proceed with the 
remaining jurors. 

Sec. 406. The court must decide all questions of law which court to decide 
arise in the course of the trial. questionaof uw 

Sec, 407. On the trial for libel, the jury have the right to 

° On trial for libel 

determine the law and the fact. 

Sec. 408. On the trial of an indictment or information for „ 

In ell other cuet 

any other offense than libel, questions of law are to be decided 
by the court, saving the right of the defendant to except ques- 
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tioDB of fact by tbe jury. And although the jury have the 
power to find a general verdict, they are bound, nevertheless, ta 
receive as law what is laid dow9 as such by the court. 
laciurKiBg Sec. 409. In charging the jury, the court mast state ta 
itai«whi!k^ them all matters of law which it thinks necessary for their 
information in giving their verdict ; and if it present the facta 
of the case, must in addition to what it may deem its duty to 
say, inforn^ the jury that they are the exclusive judges of all 
questions of fact. 

jiirym*y<i«jiaf After hearing the charge, the jury may either de-^ 

—when ^jj^ court, or may retire for deliberation. If they do not 
agree without retiring, one or mere officers must be sworn, to. 
keep them together in son^e private and convenient place, with- 
out food or drink, except bread and water, uuless otherwise 
ordered by the court ; and not to permit any person to speak 
to or communicate with them, nor do so themselves^ unkss it 
be by order of the court, or to ask them whether they have 
agreed upoq a verdict, and to return them into court when they 
have so agreed, or when ordered by the court. 
When defendant ^^^^n a defendant^ who has given bail, appeara 

fol- uii*****'* court may, in its discretion, at any time after hia 

appearance for trial, order him to be committed to the custody 
of the proper officer of the county, to abide the judgment or 
further order of the court ; and he must be committed and held 
in castody accordingly. 

CHAPTER IL 

OOl^PUCT or THU JURY AFTER THE CAUSE IS 8,UB>ItTTEI) TO. 

THEM. 

Section 412. Boom and accommodations ^r the jury after retire- 
ment, how provided. 

413. Accommodations for the jury, when kept together dur- 

ing the trial, or after retirement. 

414, 415. What papers the jury may take with them. 

416. May return into court for information. 

417. If, after retirement a juror becomes sick or unable to 

act, the jury *o be diacharged. 
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Section 418. Not to be discharged in any other case, unless there is 
no reasonable probability that they can agree. 

419. When the jury discharged or prevented from giving a 

verdict, cause to be again tried. 

420. Court may be adjourned during the, absence of jury, as 

to other business, but deemed open till verdict render- 
ed or jury discharged * 

421. Final adjournment of court discharges jury. 

Sec. 412. A room must be provided by the board of com- for jory 
missioners of the county, [or if the trial be in a city court, by ^owproTide* 
the corporate authorities of the city] for the use of the jury, 
upon their retirement for deliberation, with suitable furniture^ 
fael, lights and stationery. If the supervisors or corporate 
authorities neglect, the court may order the sheriff to do so ; 
and the expenses incurred by him in carrying the order into 
effect, when certified by the court, are a county charge^ 

Sec. 413. While the jury are kept together^ either during AMMnmodatiom 
the progress of the trial or after their retirement for delibera- 
tion, they must be provided by the sheriff, upon the order of' 
the court, at the expense of the county, with suitable and 
sufficient food. 

Sec. 414. Upon retiring for deliberation, the jury may take ivnmMyWf 
with them all papers [except depositions,] which have been 
received as evidence in the cause, or copies of such parts of 
public records or private documents, given in evidence^ as 
ought not, in the opinion of the court, to be taken from the 
person having them in possession. 

Sec. 415. The jury may also take with them notes of the 
testimony or other proceedings on the trial, taken by them- 
selves or any of them, but none taken by any other person. 

Sec. 416. After the jury have retired for deliberation, if . 



there be a disafi;reement b.etween them as to any part of the ^^^^ 



Hay retvn into 
oeortfor 
inibniifttion 

testimony, or if they desire to be informed of a point of law 
arising in the cause, they must require the officer to conduct 
them into court. Upon their being brought into court, the in« 
formation required must be given in the presence of, or after 
notice to, the district attorney and the defendant or his 
counsel. 
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Sec. 417. Ify after the retirement of the jury, one of them 
become so sick as to prevent] the continuance of his duty, or 
any other accident or cause occur to prevent their being kept 
together for deliberation, the jury may be discharged. 

Sec. 418. Except as provided in the last section, the jury 
cannot be discharged after the cause is submitted to them 
until they have agreed upon their verdict, and rendered it in 
open court, unless by the consent of both parties entered upon 
the minutes, or unless, at the expiration of such time as the 
court deems proper, it satisfactorily appear that there is no 
reasonable probability that the jury can agree. 

Sec. 419. In all cases where a jury are discharged, or pre** 
vented from giving a verdict, by reason of an accident or other 
cause, except where the defendant is discharged from the in** 
dictment or information during the progress of the trial, or 
after the cause is submitted to them, the cause may be again 
tried at the same or another term as the court may direct. 

Sec. 420. While the jury are absent the court may adjourn 
from time to time as to other business ; but it is nevertheless 
deemed open for every purpose connected with the cause sub^ 
mitted to them, until a verdict is rendered or the jury dis« 
charged. 

Sec. 421. A final adjournment of the court discharges the 

j^y- 



CHAPTER m. 

THE VERDICT. 

Section 422. When the jury have agreed, to be brought int» eourt 
and their names ealled. If all do not appear, jury to 
be discharged and caube again tried. 

423. In felony, defendant must be present. In misdemean^ 

or, verdict may be rendered in hist absence. 

424. Manner of taking the verdict. 

425. Verdict may be general or special. 

426. General verdict. 

427. Special verdict. 

428. 429. Special verdict, how rendered. 

430. Special verdict, how brought to argument. 
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Section 431. Judgment thereon. 

432. When special verdict defective, new trial to be or» 

dered. 

433. Upon indictment or information for offense consisting 

of different degrees, jury may convict of any degree, 
or of an attempt to commit the offense. 

434. In other oases, jury may convict of anv offense necessa^ 

rily included in that charged. 

435. On indictment or information against several, jury may 

render a verdict as to some, and the cause be again 
tried as to the others. 

436. 437. In what cases court may direct a reconsideration 

of the verdict, 

438. When judgment may be given upon an informal ver« 

diet. 

439. Polling the jury. 

440. Recording the verdict. 

441. Defendant, when to be discharged or detained after ao< 

quittal. 

442. Proceedings upon general verdict of conviction or a 

special verdict. 

443. When defendant acquitted en the ground of insanity, 

the fact to be stated with the verdict. Commitment 
of defendant to territorial lunatic asylum. 

Sec. 422. When the jury have agreed upon their verdict, when jury ut« 
they must be conducted into court by the officer having them brovght into 
in charge. Their names must then be called, and if all do not 
appear, the rest must be discharged without giving a verdict. 
In that case the cause must be again tried, at the same or 
another term. 

Sec. 423. If the indictment be for a felony, the defendant mfeionj 
must, before the verdict is received, appear in person. If it be 
for a misdemeanor, the verdict may be rendered in his ab^ 
sence. 

Sec. 424. If the jury appear, they must be asked, by the Manner of 
court or the clerk, whether they have agreed upon their ver- ® 
diet ; and if the foreman answers in the affirmative, they must, 
on being required, declare the same. 

Sec. 425. The jury may either render a general verdict, or May be general 
where they are in doubt as to the legal effect of the facts ^' 
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proved, they may, except upon an indictment for libel, find a 
special verdict. 

Sec. 426. A general verdict npon a plea of not guilty, is 
either " guilty" or *' not guilty which imports a conviction 
or acquittal of the offense charged in the indictment. Upon a 
plea of a former conviction or acquittal of the same offense, it 
is either " for the people," or " for the defendant." 

Sec. 427. A special verdict is that by which the jury find the 
facts only, leaving the judgment to the court. It must prer 
sent the conclusions of fact, as established by the evidence to 
prove them; tfncZ [and] the conclusions of fact must be so pre* 
sented as that nothing remains to the court but to draw 
conclusions of law upon them. 

Sec. 428. The special verdict must be reduced to writing by 
the jury, or in their presence, entered upon the minutes of the 
court, read to the jury, and agreed to by them before they are 
discharged. 

Sec. 429. The special verdict need not be in any particular 
form, but is sufficient if it presents intelligibly the facts found 
by the jury. 

Sec. 480, The special verdict may be brought to argument 
by either party, upon two days notice to the other, at the same 
or another term of the court. 

Sec. 431. The court must find judgment upon the special 
verdict as follows : 

1, If the plea be not guilty, and the facts prove the defendant 
guilty of the offense charged in the indictment or information, 
or of any other offense of which he could be convicted under 
the indictment or information as provided in sections 433 and 
434, judgment must be given accordingly; but if otherwise 
judgment of acquittal must be given ; 

2, If the plea be a former conviction or acquittal of the same 
offense, the court must give judgment of conviction or acquits 
tal, according as the facts prove or fail to prove the former con- 
viction or acquittal. 

Sec. 432. If the jury do not, in a special verdict, pronounce 
affirmatively or negatively on the facts necessary to enable the 
court to give judgment, if they find the evidence of facts mere* 
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ly, and not the conclusions of fact from the evidence, as estab- 
lished to their satisfaction, the court must o^rder a new trial. 

Sec. 433. Up^n^n indictment or information for an oflfense irpoiiindictii&tBt 
<5onsisting of different degrees, the jury may find the defendant different degreM 
not guilty of the degree charged in the indictment, and guilty 
of any degree iafef ior thereto, or of an attempt to commit the 
•offen«e. 

Sec. 434. In all other cases, the defendant may be found in other ctset 
guilty of any offenae, the commission of which is necessarily 
included in that with which he is charged in the indictment or 
information. 

Sec. 435. On an indictment or information against several, on indictment 

, ° ^ againit seTerail 

if the jury cannot agree upon a verdict as to all, they may ren- 
(}er a verdict as to those in regard to whom they do agree, on 
which a judgment must be entered accordingly, and the case as 
to the rest may he tried by another jury* 

Sec. 436. When there is^ verdict of conviction, in which it m what cases 

court may direct 

appears to the court, that the jury have mistaken the law, the »recon»ideratioa 
eourt may explain the reason for that opinion, and direct the 
jury to reconsider their verdict; and if, after the reconsidera- 
tion, they return the same verdict, it must be entered. But 
when there is a verdict of acquittal, the court cannot require 
the jury to reconsider it. 

Sec. 437. If the jury render a verdict which is neither a gen- same 
eral or a special verdict as defined in sections 426 and 427 the 
court may, with proper instructions as to the law, direct them to 
reconsider it; and it cannot be recarded until it be rendered in 
some form from which it can be ^leariy understood what is the 
intent of the jury, whether to render a general verdict, or to 
find the facts specially, and to leave the judgment to the court. 

Sec. 438. If the jury persist in finding an informal verdict, Jndcmeiltiipon 
from which, however, it can be clearly understood that their 
intention is to find in favor of the defendant, «pon the issue, 
it must be entered in the terms in which it is foiiiid, and the 
<sourt must give judgment of acquittal. But no judgment of 
•conviction can be given unless the jury expressly find againet 
the defendant upon the issue, or judgment be given against 
him on a special verdict 
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poiitog the jury Sec. 489. When a verdict is rendered, and before itisrecof- 
ded, the jury may be polled on the requirement of either party; 
in which case, they must be severally asked whether it istleir 
verdict, and if any one answer in the negative, the jury most 
be sent out for further deliberation. 

Sec. 440. When the verdict is given, and is such as tie 
court may receive, the clerk must immediately record it in full 
upon the minutes, and must read it to the jury and inquire of 
them whether it is their verdict. If any juror disagroe,tl6 
fact must be entered upon the minutes, and the jury again Biot 
out, but if no disagreement be expressed, the verdict is com- 
plete, and the jury must be discharged from the case. 

Defendant when Sec. 441. If the judgment of acquittal be given on a gene- 
OTdettinS"^ ral verdict, and the defendant be not detained foranyotler 
legal cause, he must be discharged as soon as the judgment is 
given; except that when the acquittal is for a variance l)^ 
tween the proof and the indictment, which may be obviated b; 
a new indictment, the court may order his detention to the 
end that a new indictment may be preferred, in the same 
manner and with the like effect, as provided in section 398. 

Froceeitings Sec. 442. If a general verdict be rendered against the de. 
•pwiarveSlcT foudaut, or a special verdict be given, he must be remanded, if 
in custody, or if on bail he may be committed to the proper 
officer of the county, to await the judgment of the court apoB 
the verdict* When committed, his bail is exonerated, or il 
money be deposited instead of bail, it must be refunded to tk 
defendant. 

Sec. 443. If the defense be the insanity of the defendant, 
the jury must be instructed, if they acquit him on that groaod, 
to state that fact with their verdict. The court may thereupoo, 
if the defendant be in custody, and they deem his discharge 
dangerous to the public peace or safety, order him to be coD'^ 
mitted to the care of the sheriff, until he becomes sane« 
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TITLE VIII. 

OP THE PROCEEDINGS AFTER TRIAL, AND BEFORE JUDGMENT. 

Chapter I. Bill of exceptions. 
II. New trials. 
Ill, Arrest of judgment. 

CHAPTER I. 

BILL OP EXCEPTIONS. 

Section 444. In what cases. 

445. By whom settled, and how filed. 

446. To be settled at the trial, or the point noted in writing. 

447. 448. When and how settled after the trial. 

449. Enlarging the time therefor. 

450. Effect of not serving exceptions or amendments within 

the time prescribed, 

451. What to be contained in bill of exceptions. 

452. With whom and when filed. 

Sec. 444. On the trial of an indictment or information, ex« in wiwt easM 
ceptions may be taken by the defendant to a decision of the 
court upon a matter of law by which his substantial rights are 
prejudiced, and not otherwise, in any of the following cases : 

1, In disallowing a challenge to the panel of the jury^ or to 
an individual juror for implied bias ; 

2, In admitting or rejecting witnesses or testimony, or in 
charging the triers on the trial of a challenge to a juror for 
actual bias ; 

3, In admitting or rejecting witnesses or testimony, or in 
deciding any question of law, not a matter of discretion, or in 
charging or instructing the jury upon the law, on the trial of 
the issue. 

Sec. 445. A bill containing the exceptions must be settled By whom MttiMt 
and signed by the presiding judge, and filed with the clerk. " 

Sec. 446. The bill of exceptions must be settled at the trial, TobeMtti«A 
unless the court otherwise direct. If no such direction be giv- 
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en, the point of the exception must be particularly stated in 
mitiug, and delivered to the court, and must immediately be 
<;arrected or added, until it is made conformable to the truth* 

Sec. 447. If the bill of exceptions be not settled at the trial, 
it must be prepared and served withiu three days thereafter, on 
the district attorney, who may, vitliin three days thereafter 
serve on the defendant or his counsel, amendments thereto. 
The defendant may then, within three days, serve the district 
attorney with a notice to appear before the presiding judge of 
tlie court, at a specified time, not less than five, nor more than 
ten days tljereafter, to have the bill of exceptions settled. 

Sec. 448. At the time appointed the judge mast settle and 
Bign the bill of exceptions. 

6ec. 449. The time for preparing the bill of exceptions or 
tlie amendments thereto, or for settling the same, may be en- 
larged by the consent of the parties, or by the presiding 
judge. 

Sec. 460. If the bill of exceptions be not served within the 
time prescribed in section 447, or within the enlarged time 
therefor, as prescribed in the last section, the exceptions are 
•deemed abandoned. If it be served and the parties omit, 
within the time limited by section 447, the one to prepare 
amendments, and the other to give notice of appearance before 
the judge, they are respectively deemed, the one to have agreed 
to the bill of exceptions, and the other to the amendments. 

Sec. 451. The bill of exceptions must contain so muclx of 
the evidence only as is necessary to present the questions of 
law upon wTiich the exceptions were taten, or as may show 
that the decision excepted to has not prejudiced the substantial 
rights of the defendant ; and the judge must^ upon the settle** 
ment of the bill, whether agreed to by the parties or not, strike 
out all other matters contained therein. 

Sec 452. TKe bill of exceptions must be filed with the 
•clerk of the court at the time of, or befor^e, taking the appeaL 
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CHAPTER IL 

NEW TRIALS. 

Seetion 453. New trial defined. 

464. By what court granted. 
455. Its effect. 

,456. In what cases it may b& granted. 

457. Must be applied for before iudgmeat, and only upon 
leave of the court. 

45S. Court to prescribe time and manner of making the ap- 
plication. 

Sec. 453. A new trial a reiexamiivation of the issue in K»wtrM 
the same courts before another jury, after a verdict has been ^ 
given. 

Sec. 454. A new trial can be granted by the court in which Bywhat cwt 
the former trial was had, only ia the cas^s provided in section 
456. 

Sec. 465. The granting of a new trial places the parties in effect 
the same position as if no trial bad been had. All th« testin 
mony must be produced anew ; and the former verdict can Bot 
be used or referred to, either in evidence or in argument. 

Sec. 450. The court in which a new trial is had upon an mwhatcaw* 
issue or fact, has power to grant a new trial, when a verdict ^^^^ 
has been rendered against the defendant by which his substan- 
tial rights have been prejudiced, upon his application, in the fol* 
lowing cases : 

1, When the trial has been had in his absence, if the indict- 
ment be for a felony ; 

2, When the jury has received any evidence out of court 
other than that resulting fron> a view, as provided in section 
400 ; 

3, When the jury have separated without teave of the court, 
after retiring to deliberate upon their verdict, or been guilty of 
any misconduct by which a fair and due consideration of the- 
case' has been prevented ; 

4, When the verdict has been decided by lot, or by any 
means other than a fair expression of opinion on the past of aU 
the jurors ;. 
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5, When the court has mis-^directed the jury in a matter of 
law, or has refused to instruct them ; 

6, Whftn the verdict is contrary to law or evidence. But 
no more than two new trials can be granted for this came 
alone. 

Mufttbt applied Sec« 457. The application for a new trinl most be mads 
before judgment, and can be made only upon leave granted bj 
the court. 

Court to Sec. 458. If leave be granted, the court must prescribe the 

prMcrlbe time . , i . • <i« • 

«od laaoBer time and manner of makiDg the application. 

CHAPTER III. 

ARREST OF JUDGMENT. 

Section 459. Motion in arrest of judgment defined, and upon 
defects founded. 

460. Court may arrest judgment without motion. 

461. Motion, when and how made. 
462« Ejffect of arresting the judgment. 
463. Defendant when to be held or discharged. 

Sec. 459. A motion in arrest of judgment is an application 
on the part of the defendant, that no judgment be rendered on 
a plea or verdict of guilty, or on a verdict against the defeni* 
ant on a plea of a former conviction or acquittal. It may be 
founded on any of the defects in the indictment or informatioD 
mentioned in section 296. 

Sec. 460. The court may also, on its own view of any of 
these defects, arrest the judgment without motion. 

Sec. 461. The motion must be made before or at the time 
when the defendant is called for judgment. If made before, H 
must be on notice to the district attorney, or in his presence. 

Sec. 462. The effect of allowing a motion in arrest of judg- 
ment is to place the defendant in the same situation in which 
he was before the indictment or information was found. 

Sec. 463. If, from the evidence on the trial there is reason- 
able ground to believe the defendant guilty, and a new indict' 
ment or information can be framed upon which he may be cod- 
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victed, the court may order him to be re-committed to the oflS- Defendant when 

' ^ held or 

cer of the proper county, or admitted to bail anew to answer ^eiw^w. 
the new indictment or information. If the evidence show him 
guilty of another offense, he must be committed or held there- 
on, and in neither case is the verdict a bar to another prosecu* 
tioD or indictment for the same offense. But if no evidence 
appear sufficient to charge him with any offense, he must, if in 
custody, be discharged, or if admitted to bail, his bail is exouu 
erated, or if money hfive been deposited instead of bail, it must 
be refunded to the defendant, and the arrest of judgment 
operates as an acquittal of the charge upon which the prosecu'^ 
tion was founded, 

TITLE IX. 

OF THB JUDGMENT AND EXECUTION. 

Chapter L The judgment. 
II. The execution. 

CHAPTER L 

THE JUDGMENT. 

Section 464, 465. Time for pronouncing judgment to bo appointed 
by the court. 

466. In felony, defendant must be present. In misdemean- 

or, judgment may be pronounced in his absence. 

467. When defendant is in custody, how brought before the 

court for judgment. 

468. How brought before the court when he is on bail. 

469. Bench warrant to issue. 

470. Form of bench warrant. 

471. 472. Service of the bench warrant. 

473. Arraignment of defendant for judgment. 

474. What cause may be shown against the judgment, 

475. If no sufficient cause shown, judgment to be pro* 

nounoed, 

476. Court may summarily inquire into circumstances in a^a 

gravation or mitigation of punishment. 
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Sectba 477. Testimonj, how girett. 

478. No other testimony or represeiitatioM to be received, 

479. Violation of the last section, how punished. 

480. On conviction of two or more offenses, judgment at 

imprisonment on one to commence at the expiradoi 
of the imprisonment on another. 

481. Duration of irDprisoament oa a judgment to pa.y a £o«. 

482. The judgment soil. 

Time for Soc. 464. After a plea verdict of guilty, or after a ver- 

JnSSwni^ <fict against the defeudant on a ple& of a former convictioaor 
acc^ttittaU if the judgment be siot attested^ or a new trial 
granted, the court must appoint a time for pronouncing jodg' 
ment. 

Bane Scc. 465. Tho time appointed muf^t be at least two days after 

the verdict if the court intend to remain in session so long, or 
if not, as remote a time as can reasonably be allowed. 

to mifdemeanoe gg^^ 4g6^ j^qj. ^[^q purposo of judgment, if the conviction be 
f^ a miadem^eanor,. judgment may be pronouficed in his al>* 
aenee. 

When defendant Sec. 467. When the defendant is in custody, the court may 
direct the ofliscer in whose custody he is, to bring him before it 
for judgment, and the oflScer must do so accordingly . 

How brought Sec. 468. If the defendant have been discharged on bail, or 
have deposited money instead thereof, aad do not appear for 
judgment when his personal attendance is necessary, the court, 
in addition to the forfeiture of the undertaking of bail or of 
the money deposited, may direct the clerk to issue a bench 
warrant for his arrest. 

Bench warrants Sec. 469. The clerk, oa the application of the district at- 
torney,, may accordingly, at any time after the order, whether 
the eouxt be setting or not, issu.e a bench warrant into one or 
more counties. 

Sec. 470. The beneh warrant must be substantially ia the 
following form :. 

County of ■■■ 

In the name of the people of the Territory of Dakota : 
To any sheriff, constable, marshal or policeman in this ter- 
ritory. 



h«fore the court 
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A. B. having been on the ■ day of • 



Qscal} 186 — y duly convicted in the district court, of the 
crime of, [designating it generally,] 
You are therefore co>mmanded forthwith to arrest the above 
stanaed A. B,, and bring him before- that court for judgment, 
or if the court h^ave adjourned for tbe term, you are to deliver 
him into the e«stody of the sberiff &f the county of ■ [as 
the case may be.} - 

City of , [<yr a» the ease be.] 

the day of , 186—. 

By order of tbe coart^ 

E- F., Clerk. 

Sec. 471. The bench warrant may be served i» any county, service ©f 
in the same manner as a warrant of arrest; except that when 
served in arvother county, it need uot be endorsed by a magis-* 
trate of that county. 

S«c. 472, Whether the beach \yarrant be served in the coun- aam« 
%y in which it was issued or in another county, the officer 
moi&st arrest tbe defendant and bring him before the court, or 
commit him to tbe officer mrCntioiM^d in tbe warrant, according 
to the command thereof. 

Sec. 473. When the defendant appears for judgment, he Arfaignmwt 
must bo informed by the court, or by the clerk under its 
direction^ of the nature of the indiotment or information, and 
of his plea and the verdict^ if any thereon ; and must be asked 
whether he have any legal cause to show why judgment should 
not be pronoimced against him. 

Sec. 474. He may show for ea-use against the judgment : eawemajbe 

1, That he is insane and if in the opinion of the court ju^mlraV^"'^ 
there is reasonable ground for believing him to be insaae,.tbe 
question of his kvsanity must be tried as provided by sections 

641 to 644 both inclusive. If upon the trial of tha^ question, 
the jury find that he is sane, judgnricnt must be pronounced; 
but if they find him insane, must be committed to territorial 
luriatie asylum until he becomes sane; and when notice is given 
of that fact, as provided in section 658, he must be brought be- 
fore the court for judgment ; 

2, That he has good cause to offer, either in arrest of judg- 
ment, or for a new trial ; in which case the court may, in its 
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discretion, order the, judgment to be deferred, and proceed to 
decide upon the motion in arrest of judgment, or for a new 
trial. 

Sec. 475. If no sufficient cause be alleged, or appear to the 
court, why judgment should not be pronounced, it must thereo 
upon be rendered. 

Sec. 476. After a plea or verdict of guilty, in a case where 
a discretion is conferred upon the court as to the extent of the 
punishment, the court upon the suggestion of either party, 
that there are circumstances which may be properly taken into 
into view, either in aggravation or mitigation of the punish- 
ment, may in its discretion, hear the same summarily at a spec* 
ified time, and upon such notice to the adverse party as it may 
direct. 

Sec. 477. The circumstances must be presented, by the tes^ 
timony of witnesses examined in open court ; except, that 
when a witness is so sick or infirm as to be unable to attend, 
his deposition may be taken by a magistrate of the county out 
of court, at a specified time and place, upon such notice to the 
adverse party as the court may direct. 

Sec. 478. No affidavit, or testimony, or representation of 
any kind, verbal or written, can be ofiered to, or received by, 
the court, or member thereof, in aggravation or mitigation of 
the punishment, except as provided in the last two sections. 

Sec. 479. A violation of the last section is punishable as a 
misdemeanor, on the part of the person offering or receiving 
the affidavit or representation ; and the person offering it may> 
in addition, be punished by the court for a contempt* 

Sec. 480. If the defendant have been convicted of two or 
more offenses, before judgment on either, the judgment may be, 
that the imprisonment upon any one jmay commence at the ex- 
piration of the imprisonment upon any other of the offenses. 

Sec. 481. A judgment that the defendant pay a fine, may 
also direct that he be imprisoned until the fine be satisfied, 
specifying the extent of the imprisonment ; which cannot ex- 
ceed one day for every two dollars of the fine. 

Sec. 482. When judgment of a conviction is rendered, the 
clerk must enter the same upon the minutes, stating briefly the 
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offense for which the conviction has been had ; and must imi^ Jo^titimi r*ii 
mediately annex together and file the following papers, which 
constitute the judgment roll : 

1, A copy of the minutes of a challenge interposed by the 
defendant to the panel of the grand jury, or to an individual 
grand juror, and the proceedings and decision thereon ; 

2, The indictment or information and a copy of the minutes 
of the plea or demurrer ; 

3, A copy of the minutes of a challenge which may have 
been interposed to the panel of a trial jury, or to an individual 
juror, and the proceedings and decision thereon ; 

4, A copy of the minutes of the trial ; 

5, A copy of the minutes of the judgment ; 

6, The bill of exceptions, if there be one. 

CHAPTER II. 

TTHE EXBOUTION. 

Section 483. Authority for the execution of a judgment except of 
death, 

484. Commitmont of the defendant. 

485, 486, Judgment of imprisonment, by whom and how 

executed. 

487. Power of sheriff to require assistance ; refusal to assist 
him, bow punished. 

488. Warrant of execution upon judgment of death. Time 

of execution. 

489. On judgment of death, presiding judge to transmit to 

governor a statement of the conviction, judgment i^nd 
testimony. 

490. Governor may require opinion of judges of court of ap- 

peals, and supreme court, and the attorney general, 
or any of them. 

491. Judgment of death not to be reprieved or suspended 

except by sheriff, as provided in next seven sections. 

492. If good reason to suppose defendant insane, jury to in- 

quire into it, how and by whom ordered. 

493. Duty of district attorney upon the inquisition. 

494. Inquisition, how certified and filed. 
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Section 495, 496. Proceedings upon the finding of tbe jury. 

497. If good reason to suppose female defeodani pregnant^ 

jury to imjuire into it — bow and by whom ordered. 
Proceedings upon the ibquiisition. 

498, 49^. Proceedings upon the finding of the jury. 

500, 501. Proceedings when judgment of death, remainnig 
in force, has not been executed. 

502. Ponishmenb of death how infliotedx ^ 

503. Execution where to take place. 

504. Who to be prosent at tlie exeootidUv. 

505. Certificate of the execution. 

506. Certificate, how filed and published.. 

Sec. 483. When a judgment, except of doatfa^ has been-pre^ 
aouQced, a certified copy of the entry thereof upon the minuteg, 
must be forthwith furiiished to the officer wliose daLj it is. to 
execute the judgment; and no other warrant or authority, is 
necessary to justify or require its execution. 

Sec>. 4i84k. If the judgment be imprisonment, or a fine and 
imprisonment, until such fine be paid, the defendant must forth- 
with, be committed to the custody of the proper officer, and by 
him detained until the judgment be complied with.. 

Sec. 485. When the judgment is imprisonment in a county 
jail, or a fine, and that the defendant bo imprisoned until it be 
paid, the judgment must be executed.by the sheriff of the county. 
In all other cases when the sentence is imprisonment, the sheriff 
of the county must deliver the defendant to the proper officer, 
in execution of the judgment. 

Sec 486. If the judgment be imprisonment, except, in a 
county jail, the sheriff must deliver a copy of the entry of the 
judgment upon the minutes of the court, together with the body 
of the defendant, to the keeper ot the prison in which the de- 
fendant is to be imprisoned. 

Sec^ 487. The sheriff or his deputy, while conveying tha de- 
fendant to the proper prison, in execution of' a judgment of 
imprisonment, h.as the same authority to require the assistance 
of any citizen of this Territory, in securing the defendant, and 
in retaking him if he escape, as if the sheriff were in his own 
county ; and every person who refuses or neglects to assist the 
sheriff, when so required, is punishable as if the sheriff were in 
his own county. 
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Sec. 488. When judgment of death is rendered, the jadge JJJJJJJ^*^^^ 
most ffign and deliver to tlie sheriff of the county, a war- or 
rant, 'Stating the conviction tind judgment, and appointing ^ 
day on which the judgment is to be executed, which must not 
be less than thirty, H«r more than, sixty days from the time of 
the judgment. 

Sec. 489. The judge of the cocirt at which a conviction re- oajawyiwit 
quiring judgment of death is had, must, immediately after the 
conviction, transmit to the governor, by mail, a statement of 
the con'viction and judgment, and tbe testimony given at the 
trial. 

Sec. 490. The eovornor may thereupon require the opinion ooTtrnor may 

- , . , , ? require, wb»i 

-of the judges of the smpreme court upon the statement so 
furnished. 

Sec. 491. No judge, •court or officer, other than the govern- JJfJJ^J*' 
-or, can reprieve ^r snspend the execution of a judgment of r©P'i«v«d«»c«Ft 
dead), except the sheriff in the <;a'ses provided in next eight 
sections. 

Sec. 492. If it be found by tho inquisition, that tlie defen- m acf«&d«Bi 
-dant IS sane, tho sheriff must execute the judgment ; but if it 
he found that he ia insane, Aio sheriff must suspend the execu- 
tion of the judgment until he receive a warrant from the gov- 
ernor, or from a majority of the judges of the supreme court,, 
directing the execution of the judgment. 

Sec. 493. If the inquisition find that the defendant is insane, notyof ibtriir 

'In tucb €fti# 

the sheriff must immediately transmit it to the governor, who 
may, when the defendant becomes sane, issue a warrant ap- 
pointing a day for the execution of ,the judgment. 

Sec. 494. When there is good reason to suppose that a fe* Female .. 
male, against whom judgment of death is rendered, is preir* pregnantjury 

1 1 r .11 1 , to Inquire into, 

nant, the sheriff of the county, with the concurrence of the bywbomorderttf 
judge of the court by which the judgment was rendered, may 
summon a jury of three physicians of the Territory to inquire 
into the supposed pregnancy. Immediate notice thereof must 
be given to the district attorney of the county. The provisions 
of sections 493 and 494 apply to tho proceedings upon tho in- 
quisition. 
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pnMtUagt Sec. 495. If it be found by the inquisition that the femakis 
«poi ifldiag pregnant, the sheriflF must execute the judgment. If, hoi* 

^ eyer, it be found that she is pregnant, the sheriff most snspeai 

the execution of the judgment, and transmit the inquisitioQ to 

the governor. 

Sec. 496. When the governor is satisfied that the femakii 
no longer pregnant, he may issue his warrant appointing a daj 
for the execution of the judgment. 
WMjMfaeni Scc. 497. If, for any reason, a judgment of death have sot 
tzeentod ^een executcd, and it remain in force, the supreme court, aft i 
general term, on the application of the district attorney of tk 
county where the conviction was had, must order the defendaDt 
to be brought before it ; or, if he be at large, a warrant for 
his apprehension may be issued by that court, or by a judge 
thereof. 

smi* Sec. 498. Upon the defendant being brought before ib 

court, it must inquire into the facts, and if no legal reason er 
ist against the execution of the judgment, must make an order 
that the sheriff of the proper county execute the judgment 
at a specified time. The sheriff must execute the judgment 
accordingly. 

dilh^Sw**'' punishment of death mast be inflicted bj 

laflieted hanging the defendant by the neck until he be dead. 

szaest'ion^when Scc. 500. A judgment of death must be executed within the 

to take pUce *^ 

walls of the jail of the county in which the conviction W 
had, or within a yard or enclosure adjoining the jail. If there 
be no such jail or prison in the county iu which the oonvictioo 
was had, or if it become unfit or unsafe for the confinement of 
prisoners, or be destroyed by fire or otherwise, and the jail of 
another county have been legally designated for the confine* 
ment of the prisoners of the county in which the conviction 
was had, the judgment must bo executed within the vralls of 
the prison so designated, or within a yard or enclosure adjoin" 
ing the same. 

Who to be Sec. 501. The sheriff or under-sheriff of the countv most bo 

present at the execution, and must mvite the presence {hj *i 
least three days notice) of the district attorney, together iri4 
one physician and twelve reputable citizens, to be selected bj 
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him. He must also, at the request of the defendant, permit any 
minister of the gospel whom the defendant may name, and any of 
his relatives, to attend the execution; and also such peace bflScers 
as the sheriff or under-sheriff may deem proper. But no per- 
sons other than those mentioned in this section can be present 
at the execution ; nor can any person under age be allowed to 
witness the same. 

Sec. 502. The sheriff or under»sheriff must prepare and sign, certiflc»teof 

. , , . n . ^ , , . execution 

With their names of office, a certificate, setting forth the time 
and place of the execution, and that the judgment was executed 
upon the defendant, according to the provisions of the last 
three sections, and must cause the certificate to be signed by 
the public officers, and by at least twelve persons, not relatives 
of the defendant, who witnessed the execution. 

Sec. 503. The sheriff or under-sheriff must cause the oer*- uow am 
tificate to be filed in the office of the clerk of the county, ai^d 
a copy thereof to be published in the territorial paper, and ia 
one newspaper, if any, printed in the county. 



TITLE X. 

OF APPEALS. 



Chapter I. Appeals, when allowed, and how taken. 
II. Dismissing an appeal for irregularity, 

III. Argument of the appeal. 

IV. Judgment upon appeal. 

CHAPTER I. 



APPEALS, WHEN ALLOWED, AND HOW TAKEN. 

Section 504. Writs of error and certiorari. 

505. Appeals substituted as provided in this chapter, 

506. Parties, how designated on appeal. 

507. In what cases appeals may be taken by defendant. 

508. In what cases, by the people, 

509. Appeal, a matter of right. 

510. Must be taken within one year after judgment. 

511. 512. Appeal, how taken. 

8* 
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614. 



515. 



S«otion 518. Appeal by the people not to stay or affect the jndg* 
ineDt uDtil reversed. 

Stay of proceedings on appeal to sapreme court £n» 
judgment of conviction. 

Certificate of stay not to be granted, but on notice of 
district attorney. 

516. Effect of tbe stay. 

517. Transmitting papers to the supreme court. 

Sec. 504, Writs of error in criminal actions, as they have 
heretofore existed, are allowed ; and hereafter, an additional 
mode of reviewing a judgment or order in a criminal action is 
that prescribed by this chapter. 

Sec. 505. The party aggrieved, whether the people or the 
defendant, may appeal from a judgment in a criminal action ia 
the cases prescribed in this chapter. 

Sec. 506. The party appealing is known as the appellant, 
and the adverse party as the respondent. But the title of the 
action is not changed in consequence of the appeal. 

Sec. 507. An appeal to the supreme court may be taken by 
the defendant from a judgment on a, conviction, and upon tbe 
appeal any actual decision of the court in an, intermediate 
order or proceeding forming a part of the judgment roll, as 
prescribed by section 482, may be reviewed. 

Sec. 508. An appeal to the supreme court may be taken by 
the people in the following cases, and no other : 

1, Upon a judgment for the defendant on a demurrer to the 
indictment ; 

2, Upon an order of the court arresting the judgment ; 
8, From an order granting a new trial. 

Sec. 509. An appeal may be taken as provided in the last 
three sections as a matter of right. 

Sec. 510. An appeal must bo taken within one year after 
the judgment was rendered. 

Sec. 511. An appeal must be taken by the service of a 
notice in writing on the clerk with whom the judgment roll is 
filed, stating that the appellant appeals from the judgment. 

Sec. 512. If the appeal be taken by the defendant, a simi- 
lar notice must be served on the district attorney of the county 
in which the original judgment was rendered. 
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Sec. 618. If it be taken by tbe people, a similar miiae must App^i by tin 
be served on tfae defeDdant^ if he be a resident of, or is impris* ^^^^ 
oi«ied in, the city or county ; or if not, on the counsel, if any^ 
who appeared for him en the trial, if he resides or transacts 
ills business in the county. If the service cannot after due 
dilligence be made, the appellate court, upon proof thereof, 
may make an order for the publication of the notice, in sack 
newspaper and for such time as it deems proper. 

Sec. 514. At the expiration of the time appointed for the suyisr 
publication, on filing an affidavit of the publication, the appeal 
becomes perfected. 

Sec. 515. An appeal taken by tlie people in no case stays Jjjj^n^'jj^lj, 
or affects the operation of a judgment in favor of the defend* 8i«»ted, exctp* 
«ixit, until the judgment is reversed. 

Sec. 516. An appeal to the supreme court, from a judgment 
of conviction, stays the execution of the judgment, upon filing, 
'With the notice of appeal, a supersedeas bond, approved by the 
clerk of court, in such sum' as the court or clerk may deter** 
minCy and conditioned for the appearance of the defendant in 
tl)e supreme court, and that such defendant will prosecute said 
appeal with effect and abide the judgment of the court thereon ; 
I^rovidnd, however, If the defendant is under sentence of death, 
no bail shall in any case be allowed. 

Sec. 617. Upon the appeal being taken, the clerk with TmajiiiUttof 
whom the notice of appeal is filed, must, within ten days there- ■w^me 
after, without charge, transmit a copy of the notice of appeal 
and of the judgment roll to the clerk of the supreme court. 



CHAPTER IL 



nreet of tb* 



DISMISSING AN APPEAL FOB IRBEaULARITY. 

Section 518. For what irregularity and how dismissed. 
519. Dismissal for want or return. 

Sec. 518. If the appeal be irregular in a substantial particw For w at 
ular, but not otherwise, the court may, on any day in term, on how^lrauted 
motion of the respondent, upon two days notice, with copies 
of the papers on which the motion was founded, order it to be 
dismissed. 
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Sec. 519. The court may also upon like motion dismiss the 
appeal, if the return he not made as provided in section 517, 
unless for good cause they enlarge the time for that purpose. 



CHAPTER m. 



ARGUMENT OF THE APPEAL, 



Appeal to 
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brought 
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arfament 



Pftpert, by whom 
famifhed 
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Section 520. Appeal to supreme court, how and where brought to 
argument. 

521. Notice of argument to counsel for defendant. 

522. Papers hy whom furnished, and effect of omission. 

523. Judgment of affirmance may be without argument, if 

appellant fail to appear. Reversal, only upon argu- 
ment, though respondant fail to appear. 

524. Number of counsel to be heard, defendant's counsel to 

close the argument. 

525. Defendant need not be present 

Sec. 520. An appeal to the supreme court may be brongki 
to argument by either party on ten days notice, on any day, 
at a general term of the supreme court. 

Sec. 521. If a counsel within five days after t^e appeal, 
have given notice to the district attorney that ho appears for 
the defendant, notice of argument must be served on him io* 
stead of the defendant ; otherwise, notico must be served as the 
court may direct. 

Sec. 522. When the appeal is called for argument, the ap« 
pellant must furnish the court with copies of the notice of ap- 
peal and judgment roll. If ho fail to do so, the appeal must 
be dismissed, unless the court otherwise direct. 

Sec. 523. Judgment of affirmance may be given, without ar- 
gument, if the appellant fail to appear. But judgment of re- 
versal can only be given upon argument, though the respoD'^ 
dant fail to appear. 

Sec. 524. Upon the argument of the appeal, if the ofiFense 
be punishable with death, two counsel on each side must t)e 
heard, if they require it. In any other case, the court may, 
in its discretion, restrict the argument to one counsel on each 
side. 
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Sec. 625. The defendant need not personally appear, in the Defento^njid 
appellate court. 

CHAPTER IV. 

JUDGMENT UPON APPEAL. 

Section 526, Court to give judgment, without regard to technical er** 
rors, defects or exceptions, not affecting substantial 
rights. 

527. May reverse, affirm or modify the judgment, and order 

a new trial. 

528. Defendant to be discharged on reversal of judgment 

againt him, where new trial is not ordered, 

529. Judgmont to be executed, on affirmance against the de- 

fendant. 

530. Judgment of appellate court, how entered and remitted. 

531. Papers returned not to be remitted. 

532. Jurisdiction of appellate court cases, after judgment 

remitted. 



Sec. 526. After hearing the appeal, the court must give f^^^^^^ 
judgment without regard to technical errors or defects, or to ^it^on^^c. 
exceptions which do not affect the substantial rights of the 
parties. 

Sec. 527. The appellate court may reverse, affirm, or modi- May reverse, 

'^^ . affirm or moUlfjr 

fy the judgment appealed from, and may, if necessary or proper, 
order a new trial. . 

Sec. 528. If a ludgrment against the defendant be reversed, on rerernai, 
without ordering a new trial, the appellate court must direct, ordered 
if he be in custody, that he bo discharged therefrom, or if he be 
admitted to bail, that his bail be exonerated, or if money be 
deposited instead of bail, that it be refunded to the defendant. 

Sec. 529. On a judgment of affirmance against the defen- 
dant, the original judgment must be carried into execution as 
the appellate court may direct. 

Sec. 530. When the judgment of the appellate court is giv- of appeuat* 
en, it must be entered in the judgment book, and a certified 
copy of the entry forthwith remitted to the clerk with whom 
the original judgment roll is filed, or if a new trial be ordered 



Digitized by Google 



108 



GENERAL LAWS. 



in aDOth-er county, to the clerk of the tsoanty, unless the judg* 
ment be rendered in the absence of the adverse partj, in whicb 
case tht coart may direct U to be retained not exceeding ten 
days. 

liTto b?'"""*^ Sec. 5S1. The papers returned to the appellate court niust 
NAttud there re«iain of record, and are not to be remitted to the court 
below. 

ortnitdiction erf gec. 532. After the certificate of the ludgment has bees 
«MM after what remitted as provided in section 580, the appellate court has no 
further jurisdiction of the appeal, or of the proceedings there- 
on ; and all orders which maj be necessary to carry the judg» 
ment into effect, musi be made by the court to which the cer- 
dficate iu remitted. 

TITLE XI. 

<0r MISCELLANEOUS PROCEEDINGS. 

Cliapterl, Bail. 

II. Compelling the attendance of witnesses, 
tll« Examination of witoe.sses, conditionally. 
lY. Examination of witnesses, pu commission. 

y. Inquiry into the insanity of the defendant, before triali 
or after conviction. 
VI. Compromising certain public offenses, by leave of 4he 
court. 

VII. Dismissal of the actien, before or after the indictmeofc, 
for want of prosecution, or otherwise. 
VIII. Eemittin^ the punishment in certain cases. 
IX. Proceedings against eorporations. 
X. Entitling affidavits. 

XI. Errors and mistakes in pleadings and other proceedings. 
XII. Disposal of propterty, srtolen or embezzled. 
XIH. Reprieves, commutatious and pardons. 
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CHAPTER I. 

BAIL. 

Article I. In what cases the defendant may be admitted to bail.. 
II. Bail, upon hevng held to answer, before indictment, 
in. Bail, upon att indictme&t, before conviction. 
lY. Bail, upon wn appeal. 
Y, Deposit, instead of bail. 
YI. Surrender ofi tbe defendant.. 
YII. Re-commitmcnt of tbe defendant, tbfter liaving gifl^en bai4:^ 
or deposited money instead o{ baiL 

ARTICLE 1. 

ra WHAT CASES TRB. DEFENDANT B£ AIMHTTBiy. TO BAIL.. 

8e«ti(m 533, Admission to bail, defined. 
534. Taking bail*, defined. 
535>. Offenses nofr bailable. 

536. In wbat cases defendant may be admitted to bail, be-^ 

fo^re- conviction. 

537. ' In w^t cases be may be admitted' to- bail after convic*-^ 

tion and upon appeal. 
5Sl8. Natuce of bail before- conviction^. 
539. Nature of bail after conviction, and upon appeal. 

Sec. 53§u Admisaion to bail is the order of a competent ^^^^^^JT 
court or magistrate^ that the defendant be discharged from ac- 
tual custody^ »poa bail. 

Sec. 584. Tlie taking of bail consists in the acceptance, by Takiof t>aiv 
a competent court w magistrate, of the undertaking of suffi-* 
cicnt bail for the appearamse of the defendant according to. tl^e 
terms of the undertaking,, or that the bail will pay tx> th« peo- 
ple of this Territory a specified sum. 

Sec. 535. The defendant canmoJj be admitted to bail, where ^5!?^^"*"*" 
he is charged : 

1, With ah offense punishable w:ith d^ath ; or 

2, With the infliction of a personal injury upon anocbtr^ 
likely to produce death, under such circumstances as that i£ 
death ensue the offense would be murder.. 
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Sec. 586. If the charge bo for any other offense he may b« 
admitted to bail, before conviction, as follows : 

1, As a matter of right in cases of misdemeanor ; 

2, As a matter of discretion in all other cases. 

Sec. 587. After the conviction of an offense not punishable 
with death, a defendant who has appealed, and when there h 
a stay of proceeding, but not otherwise, may be admitted to 
bail ; 

1, As a matter of right when the appeal is from a judgment 
imposing a fine only ; 

2, As a matter of discretion in all other cases. 

Sec. 538. Before conviction, a defendant may be admitted 
to bail ; 

1, For his appearance before the magistrate, on the examio' 
atipn of the charge, before being held to answer ; 

2, To appear at the court to which the magistrate is re- 
quired, by section 182, to return the depositions and statemeni 
upon the defendant being held to answer, after examination; 

3, After indictment, either upon the bench warrant issued 
for his arrest, or upon an order of the court committing him, 
or enlarging the amount of bail, or upon his beifig surrendered 
by his bail to answer the indictment in the court in which it is 
found, or to which it may be sent or removed for trial. 

Sec. 539. After conviction and upon an appeal the defen- 
dant may bo admitted to bail, as follows : 

1, If the appeal be from a judgment imposing a fine only, 
on the undertaking of bail, that he will pay the same or such 
part of it as the appellate court may direct, if the judgment be 
aflSrmed or modified or upon the appeal being dismissed ; 

2, If judgment of imprisonment have been given, that be 
will surrender himself in execution of the judgment, upon its 
being afiirmed or modified or upon the appeal being dismissed. 



ARTICLE II. 

BAIL, UPON BEING HELD TO ANSWER BEFORE INDICTMENT OB IN- 
FORMATION. 



Section 540, 541. By what courts or magistrates defendant may be 
admitted to bail. 
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Section 642. At what time defendant may be admitted to bail by a 
magistrate. 

543. In cities, if offense be felony, application for admission 
to bail must be on notice. 

644. Form ot order, if made by the court. 

645. Form of order, if made by a magistrate. 

546. On denial of application, by a magistrate, defendant 

may appeal to court. 

547. Manner of taking appeal. 

548. Decision of court on appeal, final. 

549. Bail, by whom taken. 

550. How put in, and form of the undertaking. 
551.. Qualifications of bail. 

552, 653. Bail, how to justify. 
564. Bail may be examined as tosuiuciency. 
555. Other testimony may be received as to their sufficiency^ 
656. Decision as to their sufficiency, and filing affidavits of 
justification and undertaking. 

557. On allowance of bail, and execution of undertaking, 

defendant to be discharged. Form of discharge. 

558. If bail disallowed, defendant to be detained until other 
bail be put in and justify. 

559. Defendant detained if bail disallowed. 

Sec. 540. "When the defendant has been held to answer, as By whai cowtt 
provided in section 170, the admission to bail may be by the 
magistrate by whom he is so held, as follows { 

1, By any of the magistrates mentioned in section 112) 
when the offense charged is a misdemeanor or a felony, pun- 
ishable with imprisonment, not exceeding five years. 

2, By a judge of the supreme court, the mayor or recorder 
of a city, a city judge, in all cases where bail may be taken 
before conviction, as provided in section 537. 

Sec. 541. When, by reason of the degree of the ofTenae, gan, 
the committing magistrate has not authority to admit to bail, 
the defendant may be admitted to bail by one of the officers 
having authority to admit to bail in the case, as provided in 
second subdivision of the last section, or by the court to which 
the depositions and statement are returned by the committing 
magistrate, as provided in section 182, if the case be triable 
therein, or if not, by the court to which, after indictment, it 
may be sent or removed for trial. 
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Sec. 542, The defeiklant may be admitted to bail hj a mag- 
ifitrate, aa provided in the last two sections, upon b^eing held to 
answer, op at any tiofre- before the return of the depositions 
and statement to the court. After that time he can be admit- 
ted to bail only by the court in which tbe offense is triable, if 
it be sitting, or if not, by on« of the magistrates, mentioned ia 
the second subdinson of section 540. 

Sec. 543. In the several cities of this Territory, if the of- 
fense charged he a felony,, the application for admission to bail 
must be upon notice of at least two days, to the district attor- 
ney of the county ; and the committing^ magistrate upon tb» 
like notice, in writing, requiring him to do so, must transmit* 
the depositions and statement, or a copy thereof, to the court 
or magistrate to whom the application for bail is to be made. 

Sec. &44. If the application be to the court, an order must 
be made, granting^ or denying it, and if it be granted, stating 
the sum in which bail may be taken. 

Sec. 545. If the application be to magistrate, he most 
certify, in writing, his decision granting or djenying the same; 
and if he grant the application, must state in the certificate- 
the sum in which bail may be taken, which certificate he mnsi 
cause to be forthwith filed with the clerk of the court to which 
the depositions and statement are required to be sent. 

Sec. 546. If the application,, when made to< a magistrate, 
be denied, the defendant may appeal from, his decision to the 
court to which the depositiona and statements are or must bo 
sent, as provided in section 189, if the case be triable there-* 
in, or if not, to the court to which, after indictment, it must be 
sent for trial. 

See. 547. The appeal is^ by a notice in writing, to the dis^ 
trict attorney, that the defendant appeals from the decision^ 
and that he will apply to the court to be admitted to. bail, at a 
time to be specified, no^t less than two days from the service of 
the notice. 

Sec. 548. Tlie decision of the court, granting or denying 
bail, either upon an original application, or upon an appeal, 
may be reversed in the supreme court on error or appeal. 
8 
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Sec. 549. If the^ defendant lie admitted, ta bail by a magis'- Jjji^y ^»»<» 
tr ate, the bail must be taken by. the magistrate granting the 
order, or by any other magistrate of the same county, city, or 
village. If by tbe court, it may be taken either by the court, 
or any magistrate whom.it may de3ignate,,in vrhibh the defend-* 
ant is committed. 

Sec. 550. Bail is put in by a written undertaking, executed how put la 
By two sufficient sureties, (with or without the defendant, in the 
discretion of the court or magistrate,) and acknowledged before 
the court or magistrate, in substantially ^he following form; . 

"An order having been made on the day of , 

♦18 — , by A. B"., justice of the peace of the town of , (or 

as the case may be) that C. D.,be held to answerupon a charge 
of (stating briefly the nature of the oiEense,) upon which he 
has been duly admitted to bail,, in the sum of dollars 

*'We, E. F., and G. H., hereby undertake, that the above 
named C. D. shall appear and answer the charge above men- 
tioned, in the district court, and' shall at all times render him- 
self amenable to the order and process of the court, and if 
convicted, shall appear for judgment, and render himself in 
execution thereof op if hefaihto perform either of these con^ 
d^itions, that we will pay to the people of the Territory of Da- 

• kota, the sum of dollars," (inserting the sum in which the 

defendant is admitted to bail.) 

Sec. 551» The qualificationa of bail are as follows: 

1, Each of" them must be a resident and a householder or 
freeholder within the Territory ; 

2, They must be worth the amount specified in the under* 
taking, exclusive of property exempt^rom execution but the 
court or magistrate,, on. taking bail, may allow more than two 
bail to justify severally in amounts less than that expressed in 
the undertaking, if the whole Justification be equivalent to that 
of two sufficient bail. 

Sec. 552. Except as prescribed in the next section, the bail HowujuiUfy 
may, in the exercise of ii just discretion,, be taken,, and may 
justify, without notice to the district attorney, or reasonable 
notice may be required by the court or magistrate to.be given 
to the district attorney of the intention to give bail. When 
given, the notice shall be as prescribed in the next section. 
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offmiie ebarged Scc. 553. In th^ Several cities of this Territory, if the of« 
fense charged be a felony, a previous notice of at least tuo 
days of the time and place of giving the bail, must be servd 
upon the district attorney of the county, stating : 

1, The names, places of residence and occupations, of die 
proposed bail ; 

2, A general description of the real or personal property of 
the bail, in respect to which they propose to justify as to their 
sufficiency, with the incumbrances thereon by mortgage, judg* 
ment or otherwise, if any. 

Ball, how to Sec. 554. The bail must in all cases justify by affidavit 
^"'^^ taken before the court or magistrate, as the case may be. The 

affidavit must state that they each possess the qaalificatiom 
provided in section 551, 

Sec, 555. The district attorney, or the court or magistrate, 
may thereupon further examine the bail upon oath, concerDing 
their sufficiency, in such manner as the court or magistrate maj 
deem proper. The questions put to the bail and their answm, 
must be reduced^ to writing, and must be subscribed by then. 

Sec. 656. The court or magistrate may also receive other 
testimony, either for or against the sufficiency of the bail, aol 
may from time to time adjourn the taking of bail, to afford u 
opportunity of providing or disproving their sufficiency. 
B«eiiio«,flii»f Sec. 557. When the examination is closed, the court or 
magistrate must make an order, either allowing or disalloiring 
the bail, and must forthwith cause the same, with the affidai 
vits of justification, and the undertaking of bail, to be filei 
with the clerk of the court to which the depositions and stat^ 
ment must be sent, as prescribed in section 189. ' 
• Sec. 558. Upon the allowing of the bail and the execntioi 

Od allowaaee of *^ *^ ° 

4A(!lh»rw^ of the undertaking, the court or magistrate must make aa 
order, signed by him, with his name of office, for the discharge 
of the defendant, to the following effect: 

To the sheriff of the county of , 

A. B. who is detained by you on a commitment to answer i 
charge for the offense of, [designating it generally,] having 
giving sufficient bail to answer the same, you are commanded 
forthwith to discharge him from your custody. 
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^ec. 559. If the bail be disallowed, the defendant must be uuw 
detained custody until iother bail be put in and justify. diitHoirwi 



AETICLE IIL 

BAII. UPON AN INDICTMENT OB INFORMATION, BEFORE CONVICTION. 

^Section 560. Ib misdemeanor, officer to take defendaut before a 

magistrate. 

561. In felony, to deliver him into custody. 

562. Taking bail, when ofiense is bailable. \ 

563. Bail, how put in. Form of undertaking. 

564. Sections 551 to 555, applicable to qualifications of bail, 

to putting in and justifying the bail, and to incidental 
proceedings. 

Sec. 560. When the offense charged in the indictment or m 
information is a misdemeanor, the officer serving the benc^ 
warrant must, if required, take the defendant before a magis- 
trate in the county in which it is, or i& which he is arrested, 
for the purpose of giving bail as prescribed in sections 271 
and 274. 

Sec. 561. If the offense charged in the indictment be a fel- mfejopy 
'ony, the officer arresting the defendant must deliver him into 
'Custody, according to the command of the bench warrant, as 
prescribed in section 270. 

Sec. 562. When the defendant is so delivered into custody^ Toiaf uii 
if the felony charged be bailable, and the amount of bail has 
been fixed by the court as provided in section 272, bail may 
be taken by the court in which the indictment wa6 foiind, or to 
which it is sent or removed, or by any magistrate in the county 
having, authority to admit a defendant to bail, upon being held 
to answer before indictment, as provided in sections 540 and 
641. . 

Sec 663. Tl\jp bail must be put in by a written undertaking, ^^^^ 
executed by two sufficient sil^reties, with or without the defend 
daBt, in the discretion of the court or magistrate, acknowledged 
before the court or magistrate, in substantially the following 
form: 
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An indktmeDt or informatioa havisg been foend filed on 
the — — day of , 186 — in the district court of the 



eottoty of • 



cbarging A. B., vith the crime of, [designa* 



ting it generally^ and he having been duly admitted to bail in 
the sam of dollars ; 

We, C. D., of [stating his place of residence and occopi- 
tion,] and £. F., of [stating bis place of residence and occq* 
pation,] hereby undertake that the above named A. B., shall 
appear and answer the indictment or information above men- 
tioned, at the next term of the district conrt of — — conntj, 
and shall at all tiipes render himself amenable to the orders 
and process of the court, and if convicted shall appear for judg- 
ment, and render himself in execution thereof ; or irhe fail to 
perform either of these conditions, that we will pay to the peo- 
ple of the Territory of Pakota the sum ©f dollars, [in- 
serting the sum in which the defendant is admitted to bail] 

Sec. 564. The provisions contained in sections 550 to 559, 
both inclusive, apply to the qualifications of the bail, and to all 
the proceedings representisg the putting, in and justifyiogof 
bail, and incidental thereto. 

ARTICLE IV. 



BAIL TOOK AN APPEAL. 

Section 565. Who may admit to bail. 

" 566. Notice of the application, when required. 
^ 667. Qualifications of bail, apd how put in. 

Sec. 565. In the cases in which the defendant may be ad- 
mitted to bail upon an appeal, as provided in section 547, the 
order admitting him to bail may be made either by the coart 
from which the appeal is taken or the presiding judge thereof, 
<lr by the appellate court or a judge thereof. 

Sec. 566, When the admission to bail is a matter ef disere- 
tioB^ the court or offieer by whom i<t may be ordered,, ma; 
require such notice of the application therefor, as he deems rea* 
sonable, to be given to^the district attorney of the county in 
which the verdict or judgment was originally rendered. 
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Sec. 567. The bail must possess the qualifications, and mus^ Quauflcatiom or 
le put m m all respects in the manner prescribed by sections 
>61 to 559, both inclusive ; except that the defendant mll^ in 
ill respects, abide the orders, and judgment of the appellate 
;ourt upon (he appeals 

' ARTICLE V, 

DEPOSIT INSTEAD OF BAIi^ 

Section 568. Deposit when aud how made. 

569. May be made after bail given, and before forfeiture; 

and in such -case bail discharged. 
•570. Bail may be giv<en after deposit ; and in such case 

money deposited to be refunded. 
571. Deposit to be applied to payment of judgment of fine, 

and surplus to be refunded. 

Sec. 568. The defendant at any time after an order admit- deposit 
^ing him to bail, instead of giving bail may deposit with the 
tslerk of the county in which he is held to answer the ^ sum 
mentioned in the order ; and upon delivering to the officer in 
ivhose custody he is a certificate of the deposit, he must be dis- 
charged from custody. 

Sec. 56^. If the defendant have given bail, 'he may at any Vay be mad«, 
time before the forfeiture of their' undertaking, in like manner 
'deposit the sum mentioned in the undertaking, and npon the 
-deposit being made, the bail is exonerated. 

Sec. 570. If money be deposited^ as provided in the last see- Bail may be 
tion, bail may be given in the same manner as if it had been ^'^^^^ ^ 
originally given upon the order for admission to bail, at any 
time before the forfeiture of the deposit. The court or mag» 
istrate before whom the bail is taken, must thereupon direct, 
in the order of allowance, that the money deposited be refun- 
ded by the county clerk to the defendant, and it must be refund 
ded accordingly. 

Sec. 571. When money has been deposited, if it remain on d^bu ^ be 
deposit at the time of a judgment for the payment of a fine, 
the county treasurer must, under direction of the court, apply 
the mcmey in satisfaction thereof, and after satisfying the fine, 
must refund the surplus if iny to the defendant. 
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ARTICLE VI.. 

SURRENDER OF THE DEFENDANT: 

Section 572. Surrender, by whom, when and how made. 

573. By whom, when and where, defendant may be arreflted 

for tbe purpose ©f a surrender. 

574. On surrender before forfeiture, money deposited to be 

refunded. Order therefor, how obtained. 

Surrtnder, by Sec. 672. At any time before the forfeiture of the underta*- 
jrh^m, when^ king, the bail may surrender the defendant in their exonera-^ 
' tion^ or he may surrender himself to the officer to whose custo- 
dy he was committed at the time of giving bail, in- the following- 
manner : 

1, A certified copy of the undertaking of the bail must be- 
delivered to the officer, who must detain the defendant in his- 
custody thereon, as upon a commitment, and by a certificate Jn» 
writing, acknowledge^ the surrender ; 

2, Upon the undertaking and the certificate of the officer,, 
the court in which the indictment or information, or the ap- 
peal, as the ease may be, is pending, may upon a notice of two- 
days to. the district attorney of the county, with a copy of the 

. undertaking and certificate, order that the bail be exonerated ; 
and on filing the order and the papers used on the application, 
they are exonerated accordingly. 
By whom Scc. 573. For the purpose of surrendering the defendant, 

the bail, at any time before they are finally charged, and at 
any place within the Territory, may themselves arrest him, or 
by, a written autherity endorsed on a certified copy of the nn**^ 
dertaking, may empower any person of suitable age and dis* 
oretion to do so. 

oninmnder ^ec. 674. If mouey have been deposited instead of bail, anci 
the defendant at any time before the forfeiture thereof, sun 
render himself to the officer to whom the commitment waa di- 
rected, in the manner provided in the last two sections, the 
court must order a return of the deposit to the defendant, upcm 
producing the certificate of the officer showing the surrender^ 
and upon a notice of five days* to the district attorney, with % 
copy of the certificate. 
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ARTICLE VIT. 

rOBVEITUSE or THE UNDERTAKING OF BAIL, OR 07 THE DEPOSIT 

OF MONEY, . 

Section 575. Id what eases a&d how ordered. 

576. When nod how forfeiture may be diseharged. 

577. Forfeiture of bail, to be enforced by action, 

578. Deposit of money when forfeited^ how disposed of. 

579. Remission of forfeiture. 

580. Application therefor^ how made and on what terms 

granted. 

Sec. 575. Ify without sufficient excuse, the defendant neglect mwhttctMi 
to appear for arraignment, or for trial or judgment, or upon 
any other occasion where his presence in court may be lawfully 
required, or to surrender himself in execution of the judgment^ 
the court must direct the fact to be entered upon its minutes ; 
and the undertaking of his bail, or the money deposited in- 
stead of bail, as the case may be, is thereupon forfeited. 

Sec. 676. If at any time before the final adjournment of the Mty b« 

i»n *t !• discharged, 

court, the defenaant appear and satisfactorily excuse bis neg<« when and how 
kct, the court may direct the forfeiture of the undertaking 
or deposit to be discharged upon such terms as are just. 

Sec. 677. If tho forfeiture be not discharged, as provided Forfeiture oZ hail 
in the last section, the district attorney may, at any time after 
the adjournment of the court, proceed by action only against , 
the bail upon their undertaking. 

Sec. 678. If, by reason of the neglect of the defendant to Depoiitof 
appear^ as provided in section 575, money deposited instead of Srfeujedjjow 
bail is forfeited, and the forfeiture be not discharged or remiti 
ted, as provided in sections 676 and 677, the county treasurer 
with whom it is deposited, may at any time after the final 
adjournment of the court, apply the money deposited to the 
use of the county. 

Sec. 679. After the forfeiture of the undertaking or deposit, E«mi«8ion 

as provided in this chapter, the district court of the county 

nay, upon good cause shown, remit the forfeiture or any part 

thereof, upon such terms as are just. 
9* 

Digitized by Google 



GENERAL LAWS. 

Sec, 580. The application must be upon at least five^ays 
notice to the district attorney of the county, with copies of the 
affidavits and papers, on which it is founded ; and can be gran«< 
ted only upon payment of tlie costs and expenses incurred in 
the proceedings for ithe eirfbrcement of the ^rfeiture. 

ARTICLE VIH. 

RE-COMMIl>MENff OF THE DEPENDANT AFTER HAVI NO GIVEN BA«., 
OB DEPOSITED MONEY INSTEAD OF BAIL. 

Section 581. In what cases. . 

682. Contents of the order. 
^83. Defendant may be arrested in the county. 

584. If for failure to ^appear for judgment, defendant nHist 
be committed. 

585. If for other cause, he may be admitted to bail. 
586,. Bail ineuch case, by whom taken. 

587. Form of the ^undertaking: 

588. Qualifications of bAil, andTi^w put in. 

* Sec. 681. The court to whicli the comi^itting magistrate re-r 
turns the deposition and statement, or in which an indictment 
or information, 'Or an appeal is pending, or to which a judgment 
on an appeal is remitted to be carried into effect, may, by an 
order entered upon its minutes, direct the arrest of the defend- 
ant, and his -commitment to the officer to whose custody he was 
committed at the time he was a.dmitted to bail, and his deten- 
tion, until legally discharged, in the following cases : 

1, When, by /reason of his failure to appear, he has incurred 
a forfeiture of his bail, or of money deposited instead thereof 
as provided in Section &75 ; 

2, When it satisfactorily appears to the court that his bonds- 
men, or either of them, are dead, or insufficient, or Jaave re- 
moved from the Territory^ 

3, Upon an indictment being found in the cases provided*ia 
section 264., 

Contents of the Scc. 582. The Order for the re -commitment -of the defend* 
ant must recite generally the facts upop which it is founded, 
and direct that the defendant be arrested by any sheriff, con- 
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"Stable OT marshal m (his Territory, anct cbmrriittea to the officer 
-to whose cnstodj he was committed at tTie time he was admits 
ted to T)ail, fote detained untiTlegally discharged. 

Sec. 583. The defendant may be arrested pursuant to the J^e^^M^dwhL 
order, upon a certified copy fhereoF, in any county, in the same 
'tanner as-upon a warrant of arrest, exteept, that ivhen arrested 
in another county, the order n^eed not be endorsed by a magls** 
►^trate of that county. \ \ 

Sec. 584. If the order recite, as the ground upon which it is'ipJJIiJ&c"*^ 
^tnade, the failure of the defendant to appear for judgment upon 
-conviction, the defendant must be committed according to the 
^requirement of the order. 

Sec. 585, If the order be made for any other cause, and the itmoth^r 
offense be bailable, the court may fix the amount of bail,^and 
may direct in the order that the defendant be admitted to bail 
4n the sum fixed, which must be specified in the order. 

Sec. 586. When the defendant is admitted to bail, the bail Bail in snen ' 

111 • 1 ■! . 1 ^ whom 

may be taken by any magistrate m the county having author- *aken 
ity, in a similar case, to admit to 'bail upon the holding of the 
•defendant to answer before indictment, as prescribed in sec- 
tions 539 and 540, or by any other magistrate to be designa« 
ted by the court. , ^ 

Sec, 587. When bail is taken upon the re^commitment of I'ormor 
the defendant, the undertaking of bail must be in substantially 
the following form : I 

"An order having been made on : — day of — ^ 

18 — , by the court of (naming the court^) that A. B., be ad- 

Jinitted to bail in the sum of > — dollars, in an action pend- ' 

ing in that court against him in behalf of the .people of the 
Territory of Dakota, upon .an £information, presentment, in^ . ' 
dictment, or appeal, as the case may bo,] 

"We, C. D., of [stating his place of residence and occupa- 
tion J and E. F., of [stating his place of residence and occu»» 
pation,] hereby undertake that the abOve named A. B., shall 

appear in^the district court of county, upon thatpnfor-^ 

mation, presen!men:t, indictment, or appeail, as the case may 
be,] and shall at all times render himself amenable to its orders 
And process, and appear for judgment, and surrender himself 
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in execution thereof ; pr if be fail to perform either of thcae 
conditions, that we will pay to the people of the Territory of 

Dakota, the suin of dollars," [inserting the sum ia 

which the defendant is admitted to bail.] 
^ubaiiMf Sec. 588. The bail must possess the qaaliBcations, and most 
be put in in all respects, in the manner prescribed by 8ectioB& 
551 to 559, both inclusive. 

CHAPTER 11. 



OOMPELLINQ THE ATTENDANCE Or WITNESSES^ 



Section 589. Subpcona defined. 

590. Magistrates may issue subpoeDos on iDformatioa or pie^ 

SGDtment. 

591. District attorney may isHoe subpoenas for witnesses 

before grand jury. 

592. lie may also issue subpeenas for the people, ob trial of 

an indictment. 

593. Clerk may issue blank subpoenas fer witnesses for de^ 

fendant on trial. 

594. Form of subpoena^. 

595. Bcquirements in subpoena to produce books, papers soii 
t documents. 

696% Subpoena, by whom served. 

597. How served. 

598, 599. Payment of expenses of witness when he ia froift 

without the county, or is poor, 

600. Witnesses residing or served with subpoena out of tlifr 

county, when and how compelled to attend. 

601. Disobedience to subpoena, or refusal to be sworn or 

testify, how punished. 

602. Witness for defendant, disobeving a subpoena, to. forfeit 

fifty dollars. 

Sec. 68^. The process by which^ the attendance of a wit* 
«»fined jiegg^ before a court or magistrate ie required, is a subpoena. 

Kagutratw may ^ec. 590. A magistrate before whom an. information is laid,. 

or to whom a presentment of a grand jury is sent, may issue 
subpoenas, subscribed by him, for witnesses^/ within the Terri» 
tory, either on behalf of the people os the defendant. 
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Sec. 591. The district attorney of the comity may issue ^S^'SlJ?*'"*'^ 
Bubpoenas, subscribed by him, for witnesses within the Territory, 
in support of the pr osocutioa, or for such other witnesses as the 
grand jury may direct, to appear before the grand j.ury upoa. 
an investigation befogre them. 

Sec. 592. The district attorney may in like manner issue sub- 
pdenas for witnesses within the Territory, in support of an in- 
dictment, to appear before the court at which it is to be tried. 

Sec. 593. The clerk of the court at which an indictment is S^kSTbi)!!!?^ 
to be tried, must, at all times, upon the application ©f the de- 
fendant, and without ehirge, issue as many blank subpoenas, 
under the seal of the couft and subscribed by hioi as clerk, for 
witnesses within the Territory, as may be required by the de-^ • 
fendant. 

Sec. 594. A subpoena authorized by the last four sections '*™'^ 
must be substantially in the following form : 

"In the name of the people of the Territory of Dakota t 
To A. B. 

*'You are commanded to appear before C. D., a justice of* 

the peace at the town of , [or '^Hhe grand jury of the* 

county of or "the district court or as the case-^ 

may be,] on [stating the day and hour,] ^ as a witness in a 
criminal action prosecuted by the people of the Territory of 
Dakota against E. F. 

Dated at the town of , [as the case may be,] *-he 

day of , 18-r.. 

"G. II., justice of thepeaee," or K., district attorney,'" 
or "By order of the court, L, M., clerk," [as the case may be. J 

Sec. 51)5. If books, papers or documents be required, a di- 
rection to the following Effect must be contained in the sub- 
poenas: "And you are required also to bring with you the fol- 
lowing," [describe intelligibly the books, papers or documents, 
required.] 

Sec. 596. A peace oflScer mu^t serve in^his county, city, By ^'^o™ 
town or village, as the case riKi^ be, any subpoena delivered to 
him for service,, either on the part of the people or of the de-» 
fendant; and must make a written return of the service, sub- 
Bcribed by him, stating the time and place of service without 
delay, A subpoena may, howevefr, be served by any other 
person. 
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•H^w Sec. 597. A stfbpoena is served by delivering it, or by show- 

ing it, and delivering a copy thereof to the witnesses per* 
s^nally. 

Sec. 598. When a person attends before a magistrate, grand 
. jury, or court, as a witness on behalf of the people, upon a 
subpoena, or pursuant to an undertaking, and it appears that 
he has come from a place out of the county, or that ho is poor^ 
the court, if the attendance of a witness be upon a trial, by an 
order entered upon its minutes, or in any other case, (he diso 
trict judge, by a written order, may direct the county treasais 
^r to pay the witness a reasonable sum, to be specified in the 
order for his expenses. 

Sec. 599. Upon the pToduction of tho order, or a certified 
-copy thereof, -the county treasurer must pay tho witness the 
sum specified therein, out of the county treasury. 
'Wftneis residing Soc. 600. No petsou is obliged to attend as a witness, before 

*>ovt oounty 

^ a court or magistrate out of the county where the witness re* 

aides or is served with the subpoena, unless the judge of the 
♦ court in which the ofiense is triable, upon an affidavit of the 
.prosecutor or district attorney, or of the defendant or bis 
counsel, stating that he believes that the evidence of the wit- 
ness material, and his attendance at the examination or trial 
necessary, shall endorse on tho subpoena an order for the at^ 
tendance of the witness. ^ 
Touobedience io Sec. 601. Disobedience to a subpoena, or a refusal to be 
•sworn or to testify, may be panished by the court or mogisn 
trate, as for a criminal contempt, in the manner provided in the 
code of civil procedure. ' 

^witneai for ^ wituess disoboying a subpoena issued on the 

;l*wb?yhi&c. P*''*^ the defendant, also forfeits to the defendants the sum 
of fifty dollars, which may be recoved in a civil action. 

• 'CHATTER m. 

EXAmNATlON OP WITNESSES CONIXmONALlY. 

rScction 603. Witnesses to be examined tjonditionailly for the defen** 
dant, as provided in this ohapfter. 
604. In what cases defendant may apply for order. 
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flectioa 605. AppUeation, on what. facts to he fouodefT. 
606. If. daring term, to be made to the court.. 
607^ If not during term, to whom to be. made. 
608. The order, when granted and" what to contain. 
609i If made by the cou«t, mayidirect examination before a; 
judge ox magistrate. Jf. made bj a |j,ttdge, examina- 
tion to be before him. 

610. On proof of service, if district attorney absent, cxam^ 

ation to. proceed. 

611. If facts on which, order was founded, be disproved, ex»- 

amination not to proceed. 

612. Testimony, how taken and authenticated; 

613. Deposition, how, by whom, and when filed, . 

614. When it may be read in evidence. 

615. When tabe excluded. 

616. On reading. the deposition, on trial, what objections may- 

be taken.. ^ 

617. Attendance of witness for examination, how compelled,^ 

618. Disobedience of witness, how punished.. 

Sieo. 603. When a defendant has been h'eld" to- answera witnfMei 
charge for a public offense, he may, either before or after in- JJSditioiuy 
dictment or information, have, witnesses examined conditionally 
on his behalf as prescribed in this chapter and not otherwise. 

Sec. 604. When a material Witness fop the defendakit 18^,^^^^^,^^^^ 
about to leave the Territory, or is so- sick or infirm as to afford 
reasonable' grounds for apprehending that he will be unable to 
attend the trial; the defendant may apply for aa order that the 
witness bo examined conditionally. 

Sec. 605i The application must be made^ upon aflSdavifi, ^ppu^^^,^ 
showing : 

1, The nature of the offense charged; 

2, The state of the proceedings in the action 

8, The name and residence of the witness, and that his tes^ 
timony is material to the d>cfense of the action ; and 

4, That the witness is about to. leave the Territory, or is so> 
lick or infirm as to afford reasonable grounds for apprehend- 
ing that he will be unable to attend the trial. 

Sec. 606. The application if made daring the term must be- , ^ 
made to the court. 
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If BottafiDc Sec. C07. If not made faring the terra, it may be inadev 

follows : 

1, When the indictment is pending in the district court. 

Ord«r,wb«B Sec. 608. If the conrt or ofiScer "be satisfied that the enm- 
gruit«« ination of tho witnesses is necessary to the attainment of jus- 
tice, an order must be made that the witness be examined coih 
ditionally, at a specified time and place, and that a copy of the 
order, and of the affidavit on which it was granted, be sened 
on the district attorney, within a specified time before that 
fixed for the examination. 

ifnn4«*y«mrt Scc. 609, If the Order be made by the conrt, it may direct 
vuy direct whrt ^j^^^ ^j^^ examination be taken before a judge thereof, or before 
a magistrate in the county, to be named in the order. 

•Proof of terrioe Scc. GIO. On proof being furnished to the oflScer before 
whom the examination is appointed, of tho service upon the 
district attorney of a copy of the order, and of the affidavit 
on which it was granted, if no counsel appear on the part of 
the people, the examination must, proceed. 

If facte an Scc. €11. If the district attorney or other counsel appear ob 

wMfonnM^be the part of the people, and 'it be shown to the satisfaction of 
••sAmCiatloa Ao. the coiirt or officer, by affidavit or other proof, or on the ex. 

mmination of the witnesfi, that he is not about to leave the ter- 
ritory, or is not sick or infirm, or that the application was^mdie 
to avoid the examination of the witness on the trial, the exam- 
ination cannot take place ; otherwise it mu&t proceed. 

Twflmony, how Scc. 612. The testimony given by the witness must be 

duced to writing, and authenticated in the same manner as the 
testimony of a witness taken in support of an inform atioD| if 
prescribed in section 165. 

D«»ositioir,how, Sec. 613. The deposition must be retained by the oflfcer 

court without unnecessary delay. 

XA7^readin Soc. 614. The deposition or certified copy thereof may be 
tridenw, when ^^^^ evidence by either party on the trial, upon its appear* 
ing that the witness is unable to attend, by reason of his death, 
insanity, sickness, or infirmity, or of hiB continued absence 
from the Territory. ^ 
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Sec. 615. The deposition cannot, however, "be read, if it ap- wnento^t 
pear^hat the copy of the order and of the aflSdavit on which it 
was founded, was not served on the district attorney as direct*- 
ed, or that the examiDation was in any respect unfair or not 
conducted as prescribed in this chapter. 

Sec. 616. Upon the readinff of the deposition in «videncft| i8«ading 
the same objections may te taken to a question or answer con- trial, ©meotiew 
tained therein as if the witness had been examined orally in 
court. 

Sec. 617. The attendance of the witness may be enforced AtteDO«M»<« 
by a subpoena subscribed by the oflScer, or issued under the seal «ompei!*4 
of tbe court. 

Sec. €18. Disobedience to the subpoena, or refusal to be DisoDediAee «f 
sworn -or to testify, may be punished by the court or officer as pqsiaini 
for a criminal contempt in the manner provided in the code of 
civil procedure ; and the witness also forfeits to the defendant 
the sum of fifty dollars, which may be recovered in a civil 
action*. ^ 

CHAPTER IV. 

EXAMINATION OF WITNESSES ON COMMISSION. 

SeotaOB "619, Witness residing out of the territory, to be examined 
for defendant, as provided in this chapter, 

620. In what case defendant m^y apply fbr erder to examine 

witnesses on commission. 

621. Commission defined. 

622. ' Application for commission^ on what facts to be fouii^ 

ded. 

623. If during term, to be made to the court. ' 

624. If not during term, to whom to be made. 

625. Notice of application, when required and how given. 

626. Order for commission, when granted. 

627. Trial to be stayed until execution and rsturn of oom« 

mission. 

628. Interrogatories and notioe of settlement. 

629. Gross interrogatories, and notice of settlement. 

630. 631. What may be inserted in interrogatories. 
• 632< Directions as to return of commission. 
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Msiding out oil 
ttrritoty 



In what caso». 



Oommission 



SeetioQ 633. Cdmrnission, bow executed. 

634, Copy of last sectba to be annexed to commission . 
635,636. Commission, bow returned, wben, delivered tO) 
agent for tbat purpose. . 

637. When and bow filed: 

638. Commission returned by maif, bow disposed of.' 

639. Commission and return to be open for inspection, and* 
copies to be furnisbed. 

6i0. Deposition to be, read in. evidence. "What rbjectioiij 
may be taken thereto. 

S^c. 619. When a& issue of faet; is jbiaed upon an indict- 
ment or information^.the defendant may have any material, 
witness residing out of the Territory, examined in his behalf,, 
as prescribed in this .chapter, and.not otherwise. 

Sec 620^ When a material witness for tlie defendant resides^: 
tw^jtoT^SrB out of the Territory,^the defendant may apply for an order 
that the witness be examined. on a commission. 

Sec. 621, A commiasioii ife a process issued under the seaP: 
of the court, and the signature of the clerk, directed to one or 
more, persons, designated as commissioners,, authorizing them 
to examine the witness upon oath, on' interrogatories annexed, 
thereto, and to take and return the depositions of the witness, 
according. to the directions given, with the commission. 

Sec. 622^ The application ipust be made upon affidavit^ 
showing:: ^ 

1, The nature of the offense oltarged ; 

2, The state of proceedings in the action, and that issue of* 
fact has been joined therein ; 

3, The name of the witness, and what the partj- expects to 
prove by hina, which must be material to the defence of the 
action ;. 

4, That the witness resides out of the Territory ;: 

5, That the applicsction is made in good faith and for the- 
furtherance of justice. 

Sec. 623. The application, if made during the term, noiust 
be made to the court.. 

Sec. 624. Ifnot Wde during the term, the application may 
be made to the judge of the district court of the proper diai 
trict. 

9 



Application for 



If 4«rlBrterm" 



If Dot anring 
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Sec. 625. If the {application be made to the courts it may koumoi 
Tvithoac notice to the distriet attoijtiej, unless the court di^ gim 

KGct notice to be given, in which cs^se it must prescribe the 

qaanner of giving the same. 

Sec. 62S. If the court or officer to whom the application be OKierfor 

commiMioii 

made, be satisfied that the witness resides out of the Territory, 
EiJid that his examination is necessary to. the ^attainment of jus** 
tice, an order must be made that a commission be is^ed to 
fcake bis testimony^ and that the people be permitted to join in 
the commission and examine witnesses, in support of the in- 
dictment. 

Sec. 627. If the application for a commission be granted, Truitob* 
the court or judge must insert in the order therefor a direc- 
tion that the trial of the cause be stayed/for a specified time 
reasonably sufficient for the execution .and return of the Com-* 
ipission. 

Sec. 628. When the commission is ordered^ the defendant interrogmtoriei 
must serve upon the district attorney, and tbe district attorn 
ney, if he intend to join in the commissioaanU examine witnede- 
es in support of the indictment, must serve upon the defen- 
dant or his counsel a copy of the interrogatories to be annexed 
thereto, with a notice of two days of their settlement, before 
an officer who raiglit have graiited the order out of term, as prp- 
vided in section 624. * 

Sec. 629. The district a;tterney, and the defendant, may, in Oross 
the same manner serve cross-mterrogatories, to be annexed to 
the commission with the like notice of the settlement thereof. 

Sec- 6^0. In the interrogatories, either party may insert wbatmayb* 

, . ^ •< iHMrled thereto 

%xxj question pertment to the issue. 

Sec. 631. Upon the settlement of the interrogatories the sam« 
jXidge must expunge every question not pertinent to the is^ue, 
aad modify the questions^ so as to conform them to rules of 
evidence, and when settled, must endorse upon them his allow- 
ance and annex them to the eommissk)n*. 

Sec. 632. Unless the parties otherwise consent, by an en'« DirectionBtoflbe. 
dorsement upon the commission, the officer must endorse there-* 
on a direction, as to the manner in which it must be returned, ' 
and may in his discretion, direct that it be returned by mail or 
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otherwisOi addressed to the clerk of the court in which the in* 
dictment is pending, designating his name and the place where 
his office is kept. 

Sec. 633. The commissioners or any one of them, unless 
otherwise specially directed, may execute the commission as 
follows : 

1, They must publicly administer an oath to \he witness, 
that his answers given to the interrogatories, shall be the truth, 
the whole truth, and nothing but the truth ; 

2, They must cause the examination of the witness to be 
reduced to writing ; 

8, They must write the answers of the witness as nearly 
as pbssible in the language in which he gives them and reap 
to him each answer as it is taken down, and correct or add to 
it until it is made conformable to what he declares is the truth ; 

4, If the witness declines answering a question, that fact, 
with the reason for which he declines answering it, as be gives 
it, must be stated ; 

5, If papers or docume{its are produced before them, and 
proved by the witness, they must be annexed to his deposition, 
and be subscribed by the witness^ and certified by the commis- 
sioners ; 

6, The commissioners must subscribe their names to each 
sheet of the deposition, apd annex the deposition, with the 
papers or documents provided by the witness, to the commis- 
sion, and must close it up under seal, and address it as directed 
thereon ; 

7, If there be a direction on the commission, to return it by 
mail, the commissioners must immediately deposit it in the 
nearest po»t office. If any other direction be made, by the 
written consent of the parties, or by the officer on the com- 
mission, as to its return, they must comply with the direction. 

Sec. 634. A copy of the last section must be annexed to the 
commission. ' 

Sec. 635. If the commission and return be delivered by the 
commissioners to an agent, he must deliver it to the clerk to 
whom it is directed, or to a judge of the court in which the in- 
dictment isi, pending, by whom it may be received and opened, 
upon the affidavit of the agent that he received it from the 
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hands of one of the oommissioners and that it has not been 
opened or altered since he received it* 

Sec. 636. If the agent be dead, or from Bicknesa or other iw* 
caaualty, unable to deliver the commission and return as pre- 
scribed in the last section, it may be received by the clerk or 
judge from any other person, upon his making an affidavit that 
be received it from the agent, that the agent is dead,or from sick* 
ness or other casualty, unable to deliver it, that it has not been 
opened or ^tered since the person making the affidavit received 
it, and that he believes it has not been opened or altered since 
it came from the hands of the commissioners. 

Sec. 637. The clerk or judge receiving and opening the com* ^wun sm 
mission and return, must immediately file it, with the affidavit 
mentioned in the last two sections, in the office of the clerk of 
the court in which the indictment is pending. 

Sec. 638. If the commission and return be transmitted by commiMtoB 
mail, the clerk to whom it is addressed, must receive it from 
the post oflice, and open and file it in his office, where it must 
remain, unless the court otherwise direct. 

Sec. 639. The commission and return must at all times be^beepvater 
open to the inspection of the parties, who must be furnished iSpiM to%« 
by the clerk with copies of the same, or of any part thereof, on ^ 
payment of his fees at the rate of tea cents for eveiry^ hunii 
dred words. 

Sec. 640. The deposition, taken under the commission, may Depomuimtob* 
be read in evidence by either party on the trial, and the same whu oS^fo?' 
objections may bo taken to a question in the interrogatories, or thS^"^ 
to an answer in the depositions, as if the witness had been ez« 
amined orally in court. 

CHAPTER V. 

INQtrmlr into THB insanity of the BEFiSNDANT, BEFORE TRIAL, 
OR AFTER CONVICTION. 

Section 641. An insane person cannot be tried, sentenced or pun- 
ished, for public offense. 
642. When doubt arises as to sanity of defendant, on calling 
indictment for trial, or defendant tor judgment, jurj 
to be ordered and impanneled, to try the question. 
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Seoiion 643. Trial or judgment to be suspended until question Oi 
ioisanitj determined. ^ 

644. Order of the trial of the question of insanity. 

6^5. Charge of the court. 

646. If defendant found sane, trial to proceed, or judgment 
^ to be pronounced. ^ 

647. If found insane, trial or judgment suspeadcd, and de- 

fendant to be committed to territorial lunatic asylum 
if his discharge be dangerous to the public peace or 
^ safety. 

648. If defendant committed, bail exonerated or deposit of 

money refunded. 

64^. Petentionof defendant in asylum^ and proceedings on 
his becoming sane, 

650. Expenses incident to sending defendant to asylum, how 
paid. 

Sea. 641. An act done by a person in a state of insanity 
cannot be punished as a public oifcnsc ; nor can a person be 
tried, adjudged to punishm.eat, or punished for a pxiblic offense^ 
^hile he is insane.. 

Sec. 642. When an indiotment or information is called for 
trial, or uponl conviction the defendant is brought up for judg- 
ment, if a doubt arise as to the sanity of the defendant^ the 
court must order a jury ta be impanneled, from the furors, 
summoned and returned for the term, or who may be summoned 
by direction of the court as provided in sections 340 to 345, 
both inclasive, to inquire into the fact. , 

Sec. 643. The trial of the indictment or information oi* the 
pronouncing the judgment, as the case may be, must be sus*^ 
pended until the questibn of insanity is determined by the 
verdict of the jury. 

Sec. 644. The trial of the question of insanity must' pro- 
qeed in the following order : 

1, The counsel for the defendant must open the case and 
offer evidence in support of the allegation of insanity ; 
. 2^ The counsel for the people may then open their case and 
offer evidence in support thereof ; 
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8, The parties may then respectively offer rebutting te8ti'« 
moiry only, unless the court for good reason, in furtherance of 
justice, permit them to offer evidence upoa their original case; 

4, When the evidence is concluded, unless the case is subn 
mitted to the jury on either side or on both sides, without ar« 
gument, the counsel for the people must commence, and the 
defendant or his counsel may con'clude, the argument. to the 
jary ; 

6, If the indictment be for an offense punishable with death, 
two counsel on each side may argue the cause to the jury; in 
which case they must do so alternately. If ic be for^ny other 
offense, the court may, in its discretion, restrict the argument 
to one counsel on each side ; 

6, The court must then charge the jury. 

Sec. G45. The provisions of sections 406 and 408, in respect cbart*of etvt 
to the daty of the court upon questions of law, and of the jury ^ 
upon questions of fat;t, and the provisions of section 409, in 
respect to ihe charge of the court to the jury, upon the trial 
of an indictment or information, apply to the question of in* 
sanity. » 

Sec. 646. if the jury find the defendant sane, the trial of Mfo«ndM«i«. 
the indictment or information must proceed, or judgment may 
be pronounced, as the <;ase may be. / 

Sec. 047. If the jury find the defendant is insane, the trial it foudiiiMM 
or judgment must be» suspended until he become sane ; and the 
Uourt, if it deem his discharge dangerous to>the public peace or 
safety, may onjer that he be, in the mean time, committed to 
*he care of the sheriff until he becomes sane. 

Bee. 648. The commitment of the defendant, as mentioned wcommittad, 

baU 

in the last section, exonerates his bail, or entitles a person au-* 
thorised to receite the property of the defendant, to a return 
«f Koney he may have deposited instead of baiU 

Sec. 649. When he becomes sane, the sheriff must thereup|on Detrntionia 
without delay, place him in the proper custody until he be 
brought to trial oi: jQdgment, as the case may be, or be legally 
discharged. 

Sec. 650. The expenses of keying the defendant are in the 
firsc instance chargeable to the county ; but the county may 
recover them from the estate of the defendant, if he have any, 
or from a relative. 
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CHAPTER VI. 

OOMPBOSnSINO CERTAIN PUBLIC OFF£NSE» BT LXAYE OP TD 

COURT. 

Section 651. Certain offeoses, for yiJxLh the party iDj.ared hu i 
civil action, may be compromised. 

652. Compromise to bo by the peimissioo of the court, (h 

der theroon. 

653. Order a bar to another prosecntion. 

654. No pnbh'a offense to be compromi)}ed except as profi- 

ded in this chapter. 

otruiassiBMM Sec. 651. Wiien a defendant is held to answer on aebarjv 
of misdemeanor, for which the person injared by the act eon* 
^tituting the offense, has a remedy by a civil action^ the offsou 
may be compromised as provided in the next section,, except 
when it was committed : 

Ij By or upon an officer of justice while in the ezecationoi 
the duties of his office ; 
2, Riotously ; or 
^ 3y With an intent to commit a felony. 

Sec. 652. If the party injured appear before the court to 
which the depositions and statement are required by sectioQ 
180 to be returned, at any time before trial on an indictmeiii 
for the off'ense, and acknowledge in writing that be hasreceirel 
satisfaction for the injury, the court may, in its discretion, on 
payment of the costs incurred^ order all proceedings to b0 
stayed upon the prosecution, and the defendant^ to be dis- 
charged therefrom. But in that case the reasons for the order 
must be set forth therein and entered upon the miijiutes. 

Sec. 653. The order authorized by the last section is » I'tf 
to another prosecution for same offiense. 
xopnbU* Sec. 654. No public offense can be compromised, nor can 

MnpAmiMd any^proceeding for the prosecution or punishment thereof, vf^ 
a compromise, be stay edy except as provided in sectioDsSil 
and 652. 
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CHAPTER Vn. 

DISMISSAL OF THE AbtlON BEFORK QR AFTER INDICTMENT OR IK" 
FOBMAtlON FOR WANT OF A PROSECUTION OR OTHERWISE. 

Section 655. Dismissal when a persoD held to answer is not indicted 
at tho next term thereafter. 
656.. When a person indicted is not brought to trial at the 
ne;i;t term thqreafter. 

657. Court may order action to be continued, and in the 

meantime discharge tho defendant from custody, on 
his own undertaking or on baif. 

658. If action dismissetl, defendant to bo discharged from 

custody, or his bail exonerated, or deposit of money 
refunded. 

659. Court may, of its own motion, or on application of dis*' 

triut attorney, order indictment to be dismissed. Or** 
der to state reasons. 

660. Nolle prosequi abolished. No indictment to be dis- 

missed or abandoned, except according to this chapter. 

661. Dismissal a bar in misdemeanor; but not in felony. 

Sec. 655. When a person has been hold to answer for a aigndmi 
public offense, if an indictment or information be not found 
against him at the next term of the court at which he is held • 
to answer, the court must order the prosecution to be diso 
missed, unless good cause to the contrary be shown. 

Sec. 656. If a defendant, prosecuted for a public offense, wheneAwt 
whose trial has not.heen postponed upon his application, be not pi^Motira to 
brought to trial at the next term of the court in which the in- 
dictment or information is triable after it is found, the court 
mast order the prosecution to be dismissed, unless good cause 
to the Qontrary be shown. 

Sec^ &o7. If the defendant be not prosecuted or tried, as court may order 

action to !>• 

provided in the last two sections, and sufficient reason therefor oontinucdin tbo 
be shown, the court m«y order the action to be continued from 
term toi terui, a,Qd iu the meantime may discbarge the defend- 
$nt froQ^ custody, on his own undertaking or on the under^ 
taking of bail for his appearance to answer the charge at the 
iiinp to which the action is contained, 
10* 
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If aetion Sec. 658. If the court direct the action to be (|isniissed, the 

•xonenteci ' defendant must, if in custody, be discharged therefrom, or if 
^ admitted to bail, his bail is exonerated, or money deposited ia- 

stead of bail must be refunded to him. 
Court may on Scc. 659. The court may, either of its own motion or upon 
or!ie7' the application of the district attorney, and in furtherance of 
Soilhlld*^'*' justice, order an action after indictment or inforoiation to be 

dismissed ; but in that case the reasons of the dismissal must 

be set forth in the order which must be entered upon the 

minutes. 

DlBmlBsal a bar, Sec. 660. The entry oi a noUe prosequi is abolished, and 
the district attorney can not discontinue or abandon a prosecu^ 
tion for a public ofTense, except as provided in the last section. 

Against a Scc. 661. An Order for the dismissal of the action as pro^ 

•orporation 

vided in this chapter, is a bar to another prosecution for the 
same offense, if it bo a misdemeanor; but it is not a bar if the 
offense charged be a folonj. 

CHAPTER VIIl. 



PROCEEDINGS AGAINST CORPORATIONS. 

Section 663. Summons upon an information or preseDtmeot agaiiiA 
a corporation, by whom issued, and when r<}turnftble. 
668. Form of the summons. 

664. When and how served. 

665. Examination of the charge. ^ 

666. Certificate of the magistrate and return thereof with 

the depositioBS, 

' 667. If the magistrate certify that there is suflBcient cause 

to believe the corporation guilty, grand jury may pro- 
ceed as in the case of a natural pcrsoo. 

668. Appearance and plea to indictment, and proocedings 

thereoSi. 

669. Fine on conviction, how cotiected. 

Se(?. 662. Upon an information or presentment against a 
corporation, the magistrate must issue a summons signed by 
him, with his name of office, requirii^ the corporation to ap- 
pear before him at a specified time and place, to answer the 
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charge. The time to be not lesg than ten days after the issu- 
ing of the summons, , 

Sec. 668. The summons mugt te in substantial] v the fellow* Fonaoi 

» \ snmmoM 

mgiform.: 

County of 

In the name of the people of the Territory of Dakota : 
To the {naming the corporation]^ 

You are hereby summoned to appear before me, at [naming 
the place,] on [specifying the day and hour,] to answer to the 
charge made against ]^ou, upon the information of A. B., '[or, 
the presentment of the grand jury o-f the county of Yankton,] 
[or as the case may be,] for [designating the offense gener- 
ally.] 

Dated at the city, [or town,] of^ , the 

d^yof ^,18--.. 

G. H., 

Justice of the Peace, 
[or as the case may be.] 

Se'e. 664. Th^ summons must be served at least five days Vh«nMitti»»«r 
before the day of appearance fixed, therein, by delivering a copy 
thereof and showing the origina?! to the president, or other 
head of the corporation, or to^the .secretary, cashier, or man- 
aging agent thereof. 

Sec. 665* At the time appointed in the summons the raagis* ^amimrtion-of 
trate must investigate the charge in the same manner as in 
the case of a, natural person brought before him, so far as those 
,pro€eeclings are applicable. 

See. 666. After hearinor the proofs the ma^jistrate must cer- oertmcateiof 

• • . , I 1 . • fl> magistral* 

tify upon the deposittons,, either that there is, or is not, suffi- 
cient cause to believe the corporation guilty of the offense 
charged, and must return the depositions and cortiScato in the 
same manner prescribed in section 181. 

Sec. 067. If the magistrate return a certificate that there if magistrate 
is Buflficient cause to believe the corporation guilty of the jurymafprocee* 
offense charged, thje grand Jury may proceed thereon, as in tlfe 
case of a natural person held to answer. 

Sec. 668. If aa indictment be found, the corporation may Appearanot 
mppear by counsel to ans'wer the same- If they do not thus 
appear, a plea of not guvilty must be enti^red^ and the same 
proceedings ha4 thereon ae in other cases. 
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See* 669. When a fine is imposed upon a corporation, on 
conviction, it may be collected by virjtue of the order imposing 
it, by the sheriflf of the county, out of their real and personal 
property, in the same manner as upon an execution^ 

CHAPTER IX. 

ENTITLING AFFIDAVITS. 

Section 670. Affidavits defectively entitled, valid. 

Sec. 670. It is not necessary to entitle an affidavit or depo- 
sition, in the action, >vhether taken before or after indictment, 
or upon an appeal ; bu,t if made without a title, or with an er- 
roneous title, it is as valid and effectual for every purpose aa 
if it were duly entitled, if it intelligibly refer to the proceed^- 
ings, indictment or appeal in which it is made.. 

CHAPTER X. 

ERRORS ANDi :^IISTAK£S IN PLZAWNQS AND OTHER PRQCEEDINaa 

Section GJL No departure from the forms prescribed by this codov 
or error or mistake in a pleading or proceedings, ma- 
terial, unless it prejudice or tend to prejudice a auh^ 
stantitd right. 

Neither Scc. 671. Neither a departure from the form or mode pre- 

fQ^p7^c^M scribed by this code in respect to any pleadings or proceed- 

nor orror renders . • ^ i r • j • i-j i. 

jiti(AYaU4 mgs, nor an error or mistake iberem^ renders it invalid, unless 
it have actually prejudiced the defendant,, or tend to hi3 preja*^ 
dice, in respect to a substantial rights 

CIlAPTEIl XL 

DISPOSALS OF PROPERTT STOL^H ORs EMB.JS::!Zi;«EXK 

Section 672. When property alleged to be stolen or embezsledi 
comes into custody of peace officer, he most holi it 
' subjiect to order of magistratep 

073. Order for its dalivesy to owneo. 
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(eoiion 674 Whea it comes into eastody af fiaagistrate be must de- 
liver it to its awaer oa proof of titlo aad payment q£ 
expenses. 

675. Court in whioh trial is had for stealing or embezaliog 

it, may order it to h» delivered to owner. 

676. If not claimed in six poonths, to bo delivered to county 

superintendent of the poor. 

677. Receipt for money or property taken from a person ar«^ 

rested for public offense^ 

Sec. 672, "\Yhen property alleged to have been stolen or JJJ^J^tobft 
embezzled, comea into tbe custody of a peace oflBlcer, ho must 
hold it subject to the order of the magistrate authorized by 
the next section to direct the disposal thereof. 

Sec. 673. On satisfactory proof of the title of the owner ordw^fcriu 
the property, the magistrate before whom the information is 
laid, or who examines the charge against the person accused of 
stealing or embezzling the property, may order it to be deliv* 
ered to the owner, on his paying the reasonable and necessary 
expenses incurred in ita preservation, to be certified by the, 
magistrate. The order entiilea the owner to den^and and re- 
ceive the property. 

Sec. 674. If property stolen or embezzled came into th^ wijen incu«tody 

. . Ill- 1 1 of magl8tmte,lMi 

custody of a magistrate, it must be delivered to the owner ob mnot dsUwr,. 
satisfactory proof of his title, and on his paying the necessary 
expenses incurred in its preservation,, to be certified by the 
magistrate. 

Sec. 675. If property stolen or embezzled have nat been conrtmay 

^ ^ . . > r deliver, by ordM 

delivered to the owner, the court before which a trial is had for , 
Stealing or embezzling it, may, on proof of his title^ order it to 
be restored to the owner. 

Sec. 676. If property stolen or embezzled, be not claimed mfoi claimed 

in iix moothi 

by the owner before the expiration of six months from the con- 
viction of a person of stealing or embezzling it, the magistrate 
or other officer having it in his costodj, must, en payment of 
the necessary expenses incurred in its preservation, deliver it 
to the county commissioners to be pafid into the county irea8^ 
wy. ^ 



» Digitized by Google 



Beeelpt for 
pmpertr taken 
from perion 
Arrested 



GENERAL LAWS. 

Sec. 677. When money or other property is taken from a 
defendant, arrested upon a charge of puMic offense, the officer 
taking it, must at the time, give duplicate receipts therefor, 
specifying particularly the amount of raeney or the kind of 
property taken. One of which receipts he must deliver to the 
defendant, and the other of which he must file with the clerk of 
the court to which the depesitiens and Btatement must be sent, 
;as provided in section 181. . 



CHAPTER XIL 

REPRIEVES, COMMUTATIONS AND PARDONS. 

Section 678. Power of governor to grant reprieves, commutations 
BDd pardons. 

679. His power in respect to conviction for treason. Duty 

of the legislature in snch cases. 

680. Grivernor to communicate annually to legislature, re»* 

prieves, commutations and pardons. 

681. Report of case, how, and from whom required. 

682. Notice to district attorney of application for pardon. 

683. Publication of notice, 

^684. Papers relating to application to be filed with secreta- 
ry of territory. 



TPowerof Scc. 678. The ^ffovemor has power to grant reprieves, com- 

grant rapriereB mutations audvpardons, after conviction, for all ottenses except 
treason and case« of impeachment, upon such conditions, and 
with such restrictions and limitations, as he may think proper, 
•subject to the regulations provided ia this chapter, 
inrwpectto Scc. '679. He may also suspend the exeontion of the sen** 

oonTictioQ for . . « -i" i 

treatfOD.dtttyof tenco uoon a couviction tor treason, until the case can be rem 

legl«Uture ^ , 

ported to the legislature, at the next meeting, when the legis- 
lature must either pardon or commute the sentence, direct the 
•execution thereof, or grant a further reprieve. 

Sec. 680. He must annually communicate to the legislature, 
each case of reprieve, commutation or pardon, stating the 
name of the convict, the crime of which he was cbnvicted, the 
sentence and its date, and the ^ate of the commutation, par- 
- don or reprieTe. 
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Sec. 681. When an application is made to the governor for Report of cm« 

, , . , . , #. , t how and from 

i pardon, he may require the presiding judge of the court be-^ ^iiom.waairtd 

ore which the coaviction was had, or the district attorney by 

vhom. the action was prosecuted, to furnish him, without de- 

ay^ with the statement of the facts proved on the trial, and of 

my ©ther facts having reference to the pro^^riety of granting^ 

ihe pardon. 

Sec. 682. At least, ten days before the governor acts upon Notiostodittriei 

1 . - • jittorney of 

an application for a pardon, written notice of the intention to appiicfttioA for 
apply therefor, signed, by the person applying, must be served 
apon the district attorney of the county where the conviction 
was had, and proof by affidavit of the service, must be presenti. 
•d by the governor ; Providedy Such application is not. signed ^ 
by such district attorney. 

Sec. 683. Unless dispensed with by the governor, a copy of Pabucationof 
the notice must' also bo published for thirty days from the 
first publication, in the territorial paper, and a paper in the 
county in which the conviction was had, nearest the place of. 
conviction. 

Sec. 684. When the governor grants a reprieve, commuta- paperf reuunt 
tion or pardon, ho . must within ten days thereafter, file ail the 
papers presented to him in relation thereto, ifi the office of the 
secretary of the Territory, by whom, they must be kept as 
records,, open tot public inspectioiu, 

PART V. 

OTt PROCEEDINGS IN THE POLICE COURTS.. 

Title L Of the proceedings in justices courts.. 
II. Of appeals from the justices courts. 

TITLE I. H 

OF THE PROCEBDINaS IN JUSTXOBS COURXS. 

Section 685. Charge to be, read to defendant, and he required to^ 
plead. 
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SeetioD 686. The plea, and how put in. 
687. Issue, how tried. 
, 688. DefendaDt may demand a trial bj jnry, 

689. Jury, bow drawn. 

690. Magistrate to deliver Hat of jnrors to peacs officii will 

direction to sammons them. 

691. Summoning the jury and returning the lia^ 

692. Depositing ballots in a box. 
*693. Drawing th^ jury. 

694. Challenges. 

695. TalesTien, when and how ordered and sammoned* 

696. Punishing ofilcer for not returning list, and iasains 

new order fur jury. 
697^ Jury, how constituted. 

698. Their oath. 

699. Trial, how conducted* 

700. Jury may decide in court, or retire. Oath of ofteer 

on their retirement. 

701. Delivering verdict, and entry thereof* 

702. Discharge of jury without verdict. 

703. In such case, cause to be re*tried. 

704. Judgment on conviction. 

705. Judgment of imprisonment, until fine be paid.^ Extest 

of imprisonment. 

706. Defendant, on acquittal, to be discharged. Order thil 

prosecutor pay the costs. ^ 

707. Judgment against prosecutor for costs. 

708. 709. Certificate of c:nviction. Its form, 
710- Certificate, wheti filed. / 

711. Certificate, conclusive evidence, 

712. Judgment) by whom executed. 

713. Fine, by whom received before commitment, and hov 

applied. 

714. Fine, to whom paid after commitment, and how ip* 

plied. 

715. Proceedings against magistrate or sheriff, on neglect to 

pay fine into county treasury. 

716. Subpoena for witnesses, and punishing them for diao- 

t)edience. 

717. Punbhing jurors for non-attendance. 

718. No fees to jurors or witnesses. 
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Jeotioo 719. When defendant reqoests a trial by justice court, pre* 
liminary ezaminatioD dispensed with, 

720. Daring time allowed for bail, and until judgment, de« 

iendant to be continued ia custody of officer, or com* 
mitted to jail. 

721. Form of commitment. 

722. By whom executed, 

7^3. Pefendant may be admitted to bail. 

724. Bail, how and by whom taken. 

725. Form of the undertaking. 

726. Undertaking, when forfeited, auGl action thereon » 

727. Forfeiture, how and by whom remitted. 

' Sec. 685. In the cases in which the justice courts have cbarg* (o u 
jurisdiction, as provided in section 81, when the defendant is ^^'^^ 
brought before the magistrate, the charge against him must be 
distinctly read to him, and he must, be required to plead 
thereto. 

Sec. 6867 The defendant may plead the same pleas as upon piea,iiow9ntiB 
an indictment, as provided in section 305. His plea must be 
oral, and entered upon the minutes pf the magistrate^ 

Sec. 687« Upon a plea other than a plea of guilty, if the igtQe,iio«^trt«4 
defendant do not demand a trial by jury, tho magistrate must 
proceed to try the issue. 

Sec. 68f^. Before the magistrate hears any testimony upon 
the trial the defendant may demand a trial by jury. 

Sec. 689. If a trial by jury be demanded, the magistrate 
must, in the presence of the defendant, draw from the justice's 
jury box twelve ballots containing the names of persons to form . 
the jury. 

Sec. 690. Tine magistrate must thereupon deliver a list of Kagistnitou 
the jurors drawn, to a peace oflScer of the town or city, with SJiJiioSu^*** 
an endorsement thereon signed by him, with his name of office^ 
to the following effect : i 

**The peace officer of the town [or "city"] of , 
to whom this is delivered, is required to summon the persons 
named in the within list to appear before me, at [naming the 
place,] on [naming the day and hour,] to serve as jurors at a 
a justice court for the trial of a criminal charge against A. B. 
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gmBmonlngJlin^ 



OepoRiiiBgv 



Dr«wlngjar7^ 



GluUengei.. 

/ 



TalMinatt, wfaea. 
uid how ordered 
•ad smnmoaedv 



PuDlifaiDg olReer 
for notretvnint 
lilt 



"DAte* at the town [or *-city"J of - 
■ ■ ■■■■ ■■ ■ cUy of " > 18 — , 



on 



JustJco of the Peace, 

- 1 ■ , [asXhe cafife 



Of the town lor ^^city"] of ^ ■ 

may be.*'] 

Sec. 091. The officer to whom the list Is delivered' mmi 
forthwith aummon each of the jurors named therein, person- 
ally, or by leaving a written notice at his place of residence, 
with some person df suitable age and discretion. lie must 
also, at or before the time named therein, return the Ust to 
the magistra-te, specifying the persons summoned, a^wl the 
manner of service m respect to eafih of them. 

Sec. 692. The names of the persons returned as jurors 
must be written on separate ballots folded as nearly alike as 
possible, and so that the name can not be seen, and must, under 
the direction of the- magistrate,, be deposited in a. box or other 
convenient thing. 

Sec. 693. The magistrate must then draw out six. of the bal- 
lots successively, and if any of the persons whose names are 
drawn do not appear, or are challenged and set aside, such fur- 
ther number must be drawn as will make a j«iry of six after all 
legal challenges have been allowed. 

Sec. 69i.. The same challenges may be taken by either 
party to the panel of jurors, or to an individual juror, as on 
the trial of an indictment for a misdemeanor, so far as applir 
oable, except that the challenge must, in all cases, be tried by 
the magistrate. 

Sec. 695. If si« of" the jurors summoned do not attend, or 
be not obtained, the magistrate may direct the oflScer to sum- 
mon a.ny of the bystanders, or others who may be competent, 
and against whom there is no suiBcient cause of challenge to 
act as jurors. 

Sec. 696. If the officer to whom the order is delivered do 
not return it, as required by section 691, he tnay be punished 
by the magistrate as for a contempt, and the magistratje must 
issue a new order for the summoning of tho sam^ ^jSi'i^rs in 
substantially the same form, upon which the same proceedings 
must be had, as upon the one first issued. - 

10 ) \ 
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Sec, 697. When six jurora appear acd are accepted, they Jury, bow 
Bonstitute the jury. 

Sec. G98. The magistrate must thereupon administer to the oath 
jury the foUowirfg^ oath or affirmation: *'You do swear," [or 
'*you do solemnly affirm," as the case may be,J that you will 
well and truly try this issue between people of the Territory 
of Dakota, and A. B., the defendant, and a true verdict give 
according to the evidence." 

Sec. 699. After the jury are sworn they must sit together ^^^5*^;^^^ 
and hear the proofs and allegations of the parties, which must 
delivered' in puhlic and in the presence of the dfeTendant. 

Sec. 700. After hearing the proofs and allegations, the jury ^^^^^^ 
may either decide in court or may retire- for consideration. If 
they do not immediately agree, an officer must be sworn to the 
following eflfect : "You do swear that you will keep this jiiry 
together in some private and' convenient place, without 'food or 
drink, except bread and water, unless otherwise ordered by 
the court ; that you will not-permit any person to speak to or 
communicate with them, nor do s<? yourself unless it be to ask 
them whether they have agreed upon a verdict, and* thaA you 
will return them into court when they have so agreed, or whea* 
ordered by the court. 

Sec. 701. When the jury have agreed m their verdict they Deiireriiif 

Tcrdict 

must deliver it publicly to the magistrate,, who must enter it in 
his minutes. 

Sec. 7.03- The jury can not be discharged after the-cause is Discharge ^ 
submitted to them until they have agreed upon and rendered 
their verdict, unless for good cause the magistrate sooner dis-* 
charge them. 

Sec. 703. If the jury be discharged,, as provided in the last In BOcb casfr 
section, the magistrate may proceed again to the trial in the 
same manner as upon the first trial, ajid so.on,,until a verdict 
is rendered. 

Sec^ 704. When ttie defendant pleads ffuilty, or is conwcted Judgment on. 

^ o conviction. 

either by the magistrate or by a jury, the magistrarte mustrens 
dcr judgment thereon of fine or imprisonment, or both, as the ^ 
ease may require^; but the fine cantu>t exceed fifty, dollar.8, noc 
the imprisonment six. months*. 
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imprironmenf Sco. 705. A judgment that the defendant, pay a iSne, may 
nntn unepaid also direct that he be imprisoned until the fine be satisfied, 
specifying the extent of the imprisonment, which can not ex*« 
ceed one day for every two dollars of the fine. 
od acquittal, Scc. 706« When the defendant is acquitted, either by the 
magistrate or by a jury, he must be immediately discharged ; 
and if the magistrate certify upon his minutes, or the jury find 
that the prosecution was malicious or without probable cause, 
the magistrate must order the prosecutor to pay the costs of 
the proceedings, or to give satisfactory security by a written 
undertaking, with one or more suretiesi to pay the same to the 
eoanty within thirty days after the trial. 

Against' Sec. 707. If the prosecutor do not pay the costs or give 

prosecutor foe ggQm.j|;y thcrefor, the magistrate may enter judgment against 
him for the amount thereof, which may be enforced in all re^ 
spects in the same manner as a judgment rendered by a jus- 
tice's court, held by a justice of the peace. 

Certificate of Scc. 708. When a conviction is had upon a plea of cnilty 

convlctioD, form . o ^ 

or upon a trial, the magistrate must make and sign, with his 
name of ofiSce, a certificate in substantially the following form : 

"Justice's court, 
^'County of Union, Town of Big Sioux, 

[or as the case may be.j 
^ "The people pf the Territory of Dakota,' 

against 
A. B. 



January 1,' 18 — . 
"The above named A. B., having been brought before me, 
0. D., a justice of the peace of the town [or city,] of [as the 
case may be,] charged with [briefly designating the offense,] 
and having requested to be tried by a justice court, [or "having 
' been required by me to give bail for his appearance at the 
/next district court of this county, and having omitted to do^so 
for twenty-four hours after being so required," as the case may 
be.] 

"And the above named A. B., having thereupon pleaded not 
guilty, [or as the case may be,] and demanded [or "failed to 
demand," as the ease may be,] a jury, and having been there- 
upon duly tried, and 'upon such trial duly convicted, 
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^^I bave adjudged — That lie he imprisomd in the jail of this 

"County, days, for **pay a fine of — dollars, 

«nd be imprisoned until it be paid not exceeding ' 
days," or both, as the case may be.] 

"Dated at the town [or "city''] of 

<iay of , 18—^ 

'KJ. D., 

Justice of the Peace of the town [or "city,] 
of " [as the case may be.] 

Sec. 709. If tbe defendant have pleaded guilty, instead of 
the second paragraph, the certificate must state substantially 
as follows: "And the above named A. B., having been there- 
upon duly convicted upon a plea of guilty." / 

Sec 710, within twenty days after the conviction, the mag- Jjfj^g}^* ' 
istrate must cause the certificate to be filed in the ofEce of the 
clerk of the district court of the county. 

Sec. 711. The certificate, made and filed as prescribed in the oertificate, 
last two sections, or a certified copy thereof, is <5onclu8ive evis e^wtooe 
dence of the facts therein. 

Sec. 712. The judgment must be executed by the sheriflf ^hlJS'Jxi;^^^ 
the county, or by a constable, marshal or policeman of the 
city, village or town in which the conviction is had, upon re- 
xseiving a copy of the certificate prescribed in section 708, cer: 
tified by the magistrate or the county clerk. 

Sec. 713. If a fine imposed be paid before commitment, it J|jJ2v5d Iwr* 
must be received by the magistrate, and be applied to the pay- wu^d 
ment of the expenses of the prosecution. The residue, if any, 
must be paid by the magistrate within thirty days after its re- 
ceipt into the county treasury. 

Sec. 714. If the defendant be committed for not paying a After 

- commitment 

fine, he may pay it to the sheriff of the county, but to no other 
persoti, who must, in like manner, within thirty days after the 
receipt thereof, pay it into the county treasury, as provided^ in 
the last section. ' ' 

Sec, 715. If the magistrate or sheriff receiving the fine, fail pneeedingt 
to nav it, or such part of it as is so payable, into the county oo neglect to 
treasury, the county treasurer must immediately commence an treasury 
action against him therefor, in the name of the county. 
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snbpoeaafor Sec. 716. The magistrale may issue subpootnas for witnesses, 
!u!MMdiea^^ as provided in section 590, and punish disobedience thereof, as 

provided in section 601. 
punisbing Sec. 717. If a person sunamoned as a juror fail to appear, 

i^attradanc* ^ he may be punished by a fine not exceeding five dollars imposed 
by the magistra,te, by an order entered in his minutes, but 
such fine shall not be imposed until the defaulting juror shall 
have had an opportunity of showing cause why the same should 
not be imposed. The order is deemed a judgment in his min- 
utes. The order is deemed a judgment, in all respects, in favor 
of the county, to be paid into the treasury. 

Sec^ 718. FeeA of witnesses and jurors shall be recovered 
in all cases of conviction as in civil cases. 

Sec. 719. When, the defendant, upon being brought before 
the magistrate, roque&ts a trial by a justice's court, the prelim- 
inary examination of the case is dispensed with ; Provided^ 
The charge against him is within the jurisdiction of the justice. 

Sec. 720, Paring the twenty-four hours allowed to the de- 
fendant to give bail, as provided in the second subdivision of 
section 31, and until judgment is given, he may be continued 
in the custody of the officer, or committed to the jail of the 
county to answer the charge, as the magistrate may direct. 

Sec. 721. The commitment must be signed by the magis- 
trate, by his name of office^ and must be in substantially the 
following form : 

" The sherifi" of the county of -^^ — , is required to receive 
and detain A. B., who stands charged before me for [designa- 
ting the offense generally,] to answer the charge before a pon 
lice court in the town [or city] of , [as the case may be,] 



Ko (MS. to 
jaron 



Trial bra | 
Jvstico cottrt 



Ihiriiis time 
aHowttd tor bat^ 
wnat 



Fann of 
Mmmitmeat 



^' Dated at the town [or city] of - 
the day of , 18—. 



Bj whom 



Justice of the peace of the town [or city] of 

fas the case may be,] 

Sec. '^22, When committed, the defendant must be delivered 
to the custody of the proper olBcer, by any peace ofiicer in the 
county to whom the magistrate may deliver the commitment. 
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Sec. 723. Either before or after his committal, or upon being xaybe 
committed, the defendant must, if be require it, be admitted 
to bail. 

Sec, 724. The b»il must be taken by a magistrate, by a jjiiu^cirwtfa, 
written undertaking, executed by the defendant, with one or 
more sufficient sureties approved by the magistrate, in a sum 
not exceeding two hundred dollars. 

Sec. 725. The undertaking must be in substantially the fol- Form •t 
lowing form : 

" A. B., having been duly charged before C. D., a justice of 

the peace in the town [or city] of , [as the case may be,] * , 

with the offense of [designating the offense generally,^ 

".We undertake that he shall appear thereon; from time to 
time, until judgment, at a police court in the town [or cityj 

of , [as the case may ibe,] held by the justice above 

named, or that he will pay to the county of y [naming 

the county in which the court is held,] the sum of ' dol- 

lars, [inserting the sum fixed by the magistrate,]' 

" Dated at the town [or city] of——,'* 
[as the case may be.] 

Sec. 726. If the defendant fail, to appear according to the forf«HM, 
undertaking, the magistrate, unless a sufficient excuse be shown, »«*^«^ 
must declare the undertaking of bail forfeited, and the county ' 
/ treasurer must immediately commence an action for the recov* 
cry of the sum mentioned therein, in the name of the county. 

Sec. 727. The district court of the county may remit the How and ¥j 
forfeiture or any part thereof, in the cases and in the manner 
provided in the code of civil procedure. 



TITLE III. 

OP APPEALS FROM THE JUSTICES COURTS. 

Section 728. Judgment of justice court reviewable only upon ap- 
peal to the district court. 
'729. Appeal, for what causes allowed. 

730. Appeal, how taken. 

731. Beturn, when and how made. 

732. Compelling return. 



I 
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Section 733. Ordering and oompelKng farther or amended retm. 

734. Appeal, by whom and how brought to argument. 

735. Seryice of return on district attorney,, and conseqiieoee 

of failure. 

736. Proceedings to carry judgment upon appeaT iatoeffect^ 
to be had in district court. 

787. On judgment of district court, defendant may appeti 
to supreme court. His admission to bail. 

738. Judgment of supreme court upon appeal, final. 

739. Proceedings to carry into, effect judgment of tb& fsor 

preme court 



Jll4gB«At of 
TtTltwtU*, only 



how token 



Retvn, kow 



OoMpelUiig 

return 



Sec. 728. A judgment upon eonviction^ rendered by a iu- 
tice court, may be reviewed by the district court of the county, 
upon an appeal, as prescribed by this title, and not othennsft. 

Sec. 729. An appeal cannot be allowed for any other oansft 
than the erroneous decision of the court in the course of tie 
proceedings before it^ or in the determination of the cause; tnS 
in no case be allowed upon the ground that the verdict w 
against evidence, when the action was tried by a jury. 

Sec. 730. For the purpose of appealing^ the disfendant or 
some one on his behalf, must within ten days after the jadg»> 
ment, make an a£Sdavit, stating s^enerally that the judgment 
against him is erroneous, and that he is aggrieved thereby. 
And shall file an undertaking in such sum as the magistrate 
shall direct, with sureties to be approved by such ma^istrat^ 
conditioned that he will prosecute his said appeal to &ial judg* 
ment, and that he will personally appear at the next term of 
the district court of the proper county, and not depart theae^ 
without leave, and in all respects abide the judgment thereof. 

Sec. 731. The magistrate or court rendering the judgment, 
must make a return of all the original papers in the cause,aud 
cause the same to be filed in the office of the clerk of the disc 
trict court ten days before the next term thereof. 

Sec. 732. If the return be not made within the time pre* 
scribed in the last section, the district court or the presiding 
judge thereof, may order that a return be made within a spec- 
ified time which may be deemed reasonable, and the court majj^ 
by attachment, compel a compliance with the ocdec. 
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Sec. 733. If the return be defective, a further or amended if return ^ 
return may be ordered, and the ordei may be enforced in the 
mauD^r provided in the last section. 

See. 734. Appeals shall be docketed and tried in the dis- ^kitSS 
triet court in the same manner as other criminal eases. 
^ Sec, 735. The defemdant must serve upon the district attorn Mnitsirye ' 

*^ notice, on whom 

ney a notice of such appeal at least five days before the first 
«lay of the term at which the same stands for trial. 

Sec. 736. If any proceedings be nece&sacy to carry the judg- cw^^Sint 
ment upon the appeal into effect,, they must be had in the dis** 
trict court. 

Sec. T3T. If the judgment upon the appeal be agaiost the SSwS^^rt^' 
defendant, he may appeal therefrom to the supreme court in 
the same manner as from a judgment in action prosecuted by 
indictment, and may be admitted to baiji upon the appeal, in 
]ike manner. 

Sec. 73& The judgment of the supreme court upon the 
appeal is final. 

Sec. 739. The same proceedings must be had to- earry into JJJJJedingi 
effect the judgment of the supreme court upon the* appeal, as 
if it had been taken upon, a j^udgm^nt in a© actiofi prosecuted 
by indictments - 



PART VI. 



OF SPECIAL PROCEEDING® OS A CRIMINAL NATURE. 

Titles I. Of coroners' inquests j and the duties of coroners, 
|II. Of searoli warrants. 

III, Of the outlawry of persons convicted of treason. 

IV. Of proceedings against fugitives from justice. 

Y. Of proceedings respecting persons held to labor or service 
in a State or Territory of the United States, and escap* 
iiig into this Territory. 
TI. Of proceedings respecting .bastards. 
VII. Of proceedings respecting vagrants. 
VIII. Of proceedings respecting disorderly persons. 

IX. Of proceedings respecting the support of poor persons. 
11* 
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Title X. Of proceediags respdoting inasteFS, apprcntiees and ser« 
vants. 

XL Of criminal statistics, 
XII. Misoellaneous provisions. 

TITLE! 

OP CORONEES^ INQUESTS, AND THE DUTtES OP CORONERS. 

Section 740. In what cases coroner to summon a jury. Number of 
jurors to be summoned. ' 

741. Jury to be sworn. 

742. Witnesses to be subpoenaed. * 

743. Compelling attendance of witnesses, and punishing 
their disobedience. 

^ 744, Verdict of the jury. 
'745. Testi^iony, hew taken and filed. 

746. If defendant arrested before inquisition filed, deposi- 

tions to 'be delivered to magistrate, and by him re- 
turned. 

747. Warrant for arrest of party charged by verdict. 

748. Form of warrant. 

749. Warrant, hoy executed, 

750. Proceedings of magistrate on defendant being brought 

before him. 

751. Clerk with whom inquisition is filed, to furnish magis- 
trate with copy of the same and ^f testimony returned 
therewith, 

752. Coroner to deliver money or property found on de^ 

ceased, to county treasurer. 

753. County trea^eurer to place money to credit of county, 

and to sell other property and place proceeds to .credit 
of county. 

' 754: Money, when and how *paid to representatives of de- 

ceased. < 

755. -Supervisor ^0 require statement under oath from coro- 

ner before auditing his accounts « 

756. Compensation of coroners. 
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"Sec. Y40. When a coron'er is informed that a person has in-»^h»tca*« 

coroner to 

been killed, or has suddenly died, upder such circumstances as 
to< afford a reasonable ground to suspect thaj: his death has been 
occasioned by the act of another by criminal means, or has 
>committed suicide, he must go to iha place where the person is, 
and forthwith summon six persons qualified by law to serve as 
jurors, to appear before him forthwith, at a specified place, to 
inquire into the cause of the death or wound. 

Sec. 741. When six^or more of the jurors appear, they must 
•be sworn by fehe coroner to inquire who the person was^ and 
'when, where, and by 'what means he came to his death, and into 
the circumstances attending his death, and to rendeir a true 
verdict thereon' according to the -evidence offered to them, or 
arising from the inspection of the body. 

.Sec. 742. The coroner may issue subpoenas for witnesses, <re- witnejs* 
turnable forthwith, or at such time and place as he may ap-t 
ipoint. He musX summon and examine es witnesses every per- 
son who, in his opinion, or that of any of the jurv, has any 
knowledge of the facts.; and he .must summon as a witness a 
surgeon or physician, who must, in the presence of the jury 
inspect the body, and give a professional opinion as to the 
Kjause of the death or wounding. 

Sec. .743. A witness serjred with a jsubpoena may be com- oompemng 
tpeiled to attend and testify, or punished by the coroner for dis- 
obedience, as upon a subpoena issued by a magistrate, as pro- 
ivided.in sections 590 and 591. 

,Sec. 744. And after inspecting the body and hearing the ^^^^^^^ 
testimony, ^the jury must render their verdict and certify it by 
-aa inquisition in writing, signed by them, and setting forth 
who the person killed is, and when, where, and by what means, 
he came to Jiis death, and if he were killed, or if his death 
'Were occasioned by the act of another, by criminal means, who 
is guilty thereof. ^ 

Sec. 745. The testimony of ihe witnesses examined before^®^'2JgJ' 
*4ihe coroner's jury, must "be reduced to writing by the coroner, 
or under his direction, and must be forthwith filed by him, with 
the inquisition, in the cffiice of the clerk of the district court of 
•the county, or of a city court having power to inquire, into 
the oflfense by .the intervention of a grand jury. 
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statamentktpkon gee. 746v If, howevery the defendant be arrested^ before the 
inquisition ean be filed, the coroner must, deliver it with the 
testimony te the ma^strate before whom the defendant is 
brought, as provided in section 748, who must return it with* 
the depositions and statement taken before him, in. the manner 
prescribed in section 181. 

Warrant for Scc. 747*. If the jury find thet the person was killed' or 
wounded by another, under circumstanees not excusable or 
justifiable in law, or that his death was occasioned by the act 
of another by criminal means, and the party committing the- 
- ^ act be ascertained by the inquisition, and be not In custody, 
the coroner must issue a warrant signed by him^ with his nanae- 
of ofiice,. into one or more^ counties as may be necessary for 
the arrest of the person, charged. 

jocm^of warrant gee. 748. The coroner's warrant must be in substantially the- 
following form : 

''County of Yankton, [or as the case may be.^ 
**In the name of the people of the Territory of Dakota :. 
To any sheriflF, constable,, marshal, or policeman in this Ter*** 
ritory : ' . 

"Aninquisition'havingbeen this day found by a coroner's j,ury 
Before me, stating that A. B. has come to his death by the un- 
lawful* act of C. IX, [or as the case may be, as found by the- 
mquisiiion : 2 

"You are therefore- commanded forthwith to arrest the above- 
aamed C. Di, apd take- him before the nearest and most acces- 
sible magistrate in this eounty, to^ be dealt with according to- 
few." ' 

"Dated at the city of Yankton, [or as the case may be, J 
the ; day of -, 18 — . 

E. R, • 

©oroner of the county of Yankton,'* • 
[or as^the case may be.J 

abm executed"; gec. 749i The coroner's- warrant may be served in any 
county, and. the ofiicer serving it must proceed thereon in all 
respects, as^upon a warrant of arrest on an information, except 
that when served in anotheir county it need not be endorsed, bjf 
a. magistrate of that county. 
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Sec. 750. The magistrate, when the defendant is brought JJ^^^JJ^^ 
before him, must proceed to examine the c&arge contained in 
the inquisition,, and hold the defendant to answer, or discharge 
him therefrom^ in the same manner in all respects as upon a 
preliminary examination. 

Sec. 751. TJpan the arrest of the defendant, the clerk with oierk to fumisk. 
whom the inquisition is filed, must, without delay, furnish to 
the magistrate a certified capy of it, and of the testimony re^ 
turned therewith. 

See- 752. The coroner must,, withia thirty days^ after an in- coioner to 
quest upon a dead body, deliver to the county treasurer any « plSiwtJ 
monej or other property which may be found »pon the body, 
unless claimed in the meantime by the legal representatives of 
the deceased. If he fail to do so, the treasurer may proceed 
against bim for its recovery, by a civil action in the name of 
the county. 

Sec. 753*. Fpott the delivery of money ta the treasurer,, he Duty ©r countK- 
must place it to the credit of the county. If it be other prop>* 
erty, he must, within thirty days^ sell it at public auctibn, 
upoQi reasonable publio notice,, and must in like manner place 
the proceeds to the credit of the county. 

Sec. 764. If the money in the treasury be demanded within Moa^y , when, 
six years, by the 'legal representatives of the deceased-, the 
treasurer must pay it to them after deducting the fees and ex^ 
penses of the coroner and of the county in relation to the 
matter ; or it may be paid at aivjr time thereafter upon the or- 
der of the bo^ird of county commissioners or supervisors- 
Sec. 755. Before auditing and allowing: the account of the Supervifor to. 
coroner, the board of county comnussioners- or supervisors statomeDt 
must require from him a statement in writing of any money or 
other property found/ upon persona on whom inquests have 
been held by him, verified hf his oath, to the effect that the 
statement is true, and that the money or property mentioned 
in it has been delivered to the legal representatives of the der- 
oeased, or to the county treasurer. 

Sec. 756. The coroner is entitled, for his services^ in hold- oompeniatioa. 
ing inquests and performing any other duty incidental thereto, 
to such compensation as may be fixed by the board of county 
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'Commissioners, and can receive for those«ervice8 no oVber t5om- 
.pensation orfees whatever, 

TITLE IL 



- OF SEARCH WARRANTS. 

fcSMtioc 757. Search warraiit defined. ' ^ 

758. Upon what grounds it may be issued.. 

759. It cannot be issued but iipon probable cause, supported 

by afl&davit. 

.760. Before issuing warrant magistrate must examine, on 
oath, the compkiinant and his "witnesses, and take 
their depositions rn writing. 

'761. Magistrate, when to issue warrant. 

7i-Q2. Form of the warrant. 
/ 763. By whom served. 

*764, -Officer may break open door or window to :execut« 
warrant. 

V765. May break open door or window to liberate person 
acting in his aid, or for his own liberation. 

c766. When, warrant may be served in the night time, and 
direction therefor. 

'767. Within what time warrant must be executed and re^ 
turned. 

768, Property, when delivered tcmagistrate, how tlisposed 
of. 

V769. Return of warrant and delivery to magistrate of inven* 

tory-of f property, taken. 
".770. Magistrate to deliver copy of inventory to the person 

from whose possession property is taken, and to appli<* 

cant for warrant. 
'771, If grounds for warrant -controverted, magistrate to 

take testimony. 
'772. Testimony, how'taken and autbenticated. 
*773. Property, when to be restored to person from whono! it 

'was taken. 

T774. Depositions, Bearch warrant, return and. inventory, to 
be returned. to court of district or city court, having 
jurisdiction of offense. 

17.75. Maliciously, and without probable cause, procuring 
;senpch ^warrant, a. misdemeanor. 
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Soctioa 776. Peace oflBcer, exfieading- bis authority; or exercising .it- 
wifch unnecessarj severity, guilty of a misdemeanor., 
777. If persoa charged with felony be supposed to have a 
dangerous weapon, or anything which may be u^ed as 
evidence of commission of offense, magistiatc may di* 
rect him- to be searched, and the weapon or other 
thing retained, subj^ectr to his prd43r or tlie order .of the. 
court.. 

Sec. 757. A. search, warrant is an. order ia writins: in the search; war wnf 

o deflued 

nache of the people^ signed by a magistrate, directed to a peace 
officer, commanding' him to search for personal property, aad 
bring it before the magistrate. 

Sec. 7o8. It may be issued upon either of the foUowing wniy be.isB«edj 
grounds:. ' 

1, When the property was stolen or embezzled, in which 
case it may be taken on the warrant, from any house or other 
place in which it is concealed, or from the possession, of the 
person by v/hom it was stolen or embezzled, or of any other 
person in whose possession it faiay be ;• 

2, When it was used as the means of committing a felony, , 
in which case it may be taken on th& warrant from any house 
er other place in which it is conceakd, or from the possession 
of the person by whom it was used in the commission of the • 
offense, or of any other person in whose possession it may ho;: 

8, When it is in tho possession of a^y person, with the in- 
tent to use it as the means of committing a public offense, or 
in the possession of another to whom- he may have delivered 
i4; for the purpose of concealing it or /preventing its being dis- 
covered. In which casie it may be taken on the warranty from> 
such person, or froiO' a house or other place occupied by him,, 
or under bis control, or from the possession of the person to- 
whom he may have so delivered it. 

Sec. 769. A search warrant cannot be issued but UT)On IVcan not ll*t 

issuedf bui 

probable' cause, supported by affidavit, nauHDg or describing 
thfr person, and particularly describing the property, and the 
place to be searched. 

Sec 760: The magistrate must, before issuing the warrant, 5JrraSt"St?af 
take, on oath, the complaint of the prosecuting witness in ^^s'**'*^'* 
writing, which must set forth the facts tending tQ establisli-the 
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grounds -of the application, or probable cause for believing that 
they exist. 

When to ino^ Scc. 761. If the magistrate be thereupon satisfied of the ex- 
istence of grounds of the application, or that there is probable 
cause to believe their existence, he must issue a search war- 
rant, signed by him with his name of office, to a peace officer 
in his county, commanding him forthwith to search the persoa 
or place named, for the property specified, and to brin^ it be- 
fore the magistrate, and also t^ arrest the person in whose 
possession the same may be found, to^be dealt with according 
to law. 

Form of *rarrant Sec. 762. The Warrant must* be in substantially the follow* 
ing form : , 

County of Yankton, [or as the case may be,] 
"In t^ie name of the people of the Territory of Dakota : 
To any sheriff, constable, marshal or polioemap in the county 
of Yankton, [or as the case may be,]^ 
Proofj by affidavit having been this day made before me, 
ty [naming every person whose affidavit has been taken,] the 
[stating the particular grounds of the application according to 
section 758 ; or if the affidavit be not positive,] " that there is 
probable cause for believing that," [stating the grounds of the 
application in the same manner,] 

" You are therefore commanded, in the day tim^, [or " at 
•any time of the day or night," as the case may be, according 
to section 766,] to make immediate search on the person of 0. 
D., [or "in the house situated" — describing it, or any other 
place to be searched, with[reasonable particularity, as the case 
may be,] for the following property, [describing it with rea- 
sonable particularity,] and if you find the same oc any part 
thereof, to bring it forthwith before me, at [stating the place.] 
Dated at the city of Yankton, [or as the case may be] 

the ■ day of , 18 — , - 

E. F., • 
Justice of the peace of the city, 
[or town] of [or as the case may be.] 

. B/vhomterred Soc. 763. A scarch warrant may in all capes be served by 
any of the officers mentioned in its direction, but by no other 
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person except in aid of the ofiBcer, om iris reqrii^ing it, "he T>e- 
ing present and acting in its execation. 

Sec. 764. The oflScer may break open an outer or inner' door officer aucy 

, ^ break open <loor 

or window of a house, or any part of the housp, or any thing *^ 
therein, to execate the warrant, if, ^after notice of His airtbority 
and purpose, he be refused admittance. 

Sec. 765. He may break open any outer or inner door or sam* 
window of a ^ house for the purpose of liberating a person 
who, having entered to aid him in the execution of the war- 
rant, is detained therein, or when necessary for his own liber- 
ation. 

Sec. 766. The magistrate must insert a direction iu the war- Mayi>e8irvea 

° in nigM time, 

rant, that it be served in the day time, unless the aflSdavits be 
positive that the property is on the person, or in the plaoe to 
•be searched. In which case he may insert a direction that it 
be served at any time of the day or night. 

Sec. 767. A search warrant must be executed aiA returned »x«cat«4and 

returned 

to the magistrate by whom it was issued, within ten days. 
After the expiration of these times respectively, the warrant, 
sinless executed; is void. 

Sec. 768. When the property is delivered to the magistrate. Property, when 
lie must, if it was stolen or embezzled, dispose of it as provided disposed «»f 
in sections 675 to 67t, both inclusive. If it were taken on a 
warrant issNied on the grounds stated in the seconded third 
subdivisions of section 769, he must retain it in his possession, 
subject to the'order of the court to which he is required to rec- 
tum the proceedings before him, or of any other court in which / 
the offense, m respect to which the property was taken, is - 
triable. 

Sec. 769. Tbo officer must forthwith return the warrant to aeiuradf 

^ . . ni Warrant 

the magistrate, and deliver to him a written inventory of the 
property taken, made publicly, or in the presence of the per* 
son from whose possession it was taken and of the applicant 
for the warrant, if they be present, verified by the ajflSdavit 
of the officer, and taken before the magistrate, to the following 
•effect: 

" I, A. B., the officer by whom this warrant was executed, 
do swear that the above inventory contains a true sitd detailed 
account of all the property taken by me on the warrant.** 
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Sec. 77(T. The tnagistrato must thereupon, if required; d*- 
river a copy of the inventory to the person from whose posses* 
sion the property was taken, and, to- the applicant for the war«- 
rant. ^ ^ 

Sec. 771. If the grounds on which the warrjint was issued*' 
be controverted, the magistrate must proceed to take testinaony 
in reltition thqreto> 

Sec. 772*. The testimony given by eacK witness must Be re- 
educed' to writing and authenticated iut the manner prescribed, 
in section I6K 

Sec 773. If it appear that the property taken is not tbe- 
same as tha!: described in, the warrant, or that there is no prob* 
able cause for believing the existence of the grounds- on which 
the warrant w-as issued, the magistrate must cause it to be reo 
stored to the person from whom it was taken. . 

Sec. 774.. The magistrate must annex together the deposi- 
tions, the search warrant and return, and the inventoryy.and. 
, then return them to the next district court of the coun ty. hav- 
ing power to inquire inro the offense in respect ta which the- 
search warrant was issued, by the intervention of a grand j-qry,. 
at or before its opening on the first day. 

Maliciously, and.! Sec. 775. A pcrsou wlio maliciouslv and' without probable 

without cause, ■ *■ »^ i 

S^rAnt^what ^^^^c, procurcs a search warrant to be issued* and executed, is- 
guilty o( a misdemeanor. 

Sec. 776. A peace officer in executing a search warrant, who 
willfully exceeds his authority, or exercises it with unnecessary, 
severity, is guilty of a misdemeanor. , 

S«C; 777. When a person charged with a felony is supposed" 
by the magistrate before whom he is brought to have upon his 
person a dangerous weapon, or anything which may be used 
as evidence of the commission- of the offenscj the -magistrate 
may direct him to be searched in bis presence, and the weapon, 
or other thing to be retained, subject to his order, or the order 
of the court in which the defefidant may be tried.. 
11 
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TITLE HE. 



OP PROCEEDINGS AGAINST FUGITIVES FRO»^ JUSTICE. 

€lbapter I. Fugitives from another State or Territory, into- this Ter- 
ritory. ^ , 
II. Fugitives from- thia Territory^, into another Siatet or Ter- 
ritory.. 

eilAETER £ 



lUGITIVES EROM ANOTHER STATE OR TERRITORY, IffCFO THIS TERm 

RITORY. 

Secton.ZT.S.. To be delivered up by the governor on demand of the 
executive authority of the State or Territory from 
which they, have fied. 

779. Magistrate to issue warrant. 

780. Proceediugg for ariest and commitment of the person 

charged. 

7.81. When, and for what time to beoommitted, 

7.82. His admission to bail. 

783, Magistrate to give notice to the district' attorney, of 

the name of the person and the cause of b's arrest. 

784, District attorney to jiive no ice to executive authority 

o£ the State or Temtory, or to the prosecuting attor- 
ney or presidi&g judge of the city or county therein, 
X having juri«diction of the offense. 

785. l*erson arrested to be discharged, ufiless surrendered 

W4thin the time liiuited. 

786. Magistrate to returu. his p^roeeedings to the next dis^ 

trict court. Proceedings tbereon. 

Sec. 778. A person oharge^^in^ »ny State or Territory of the Delivery <» 
United States, with tr-eason,. felony, or other crime, who shall 
flee from justice and be fuwid in this Territory, must on de- 
mand of the executive authoriry of the Stato^-or Territory from 
which he fled, be delivered up by tlie governor of this Territo- 
ry, to be removed to the State or Territory haying jurisdiction 
of the crime. v 
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Sec. 779. A magistrate may issue a warrant for the agpren 
hension of a person so charged, who shall flee from justice aod 
be founds within this Territory. 

Sec. 780.. The proceedings for the arrest and commitmeat of 
a person charged, are in all respects similar to those provided 
in this code for the arrest and commitment of a person charged 
with a public offense committed in this Territory. Except that 
an exemplified copy of an indictment foand, or other judicial 
proceeding had against him in the State or Territory in . which 
he is charged to have committed the offense, may be received as 
evidence before the magistrate* 

Sec. 781. If from the examination, it appear that the per- 
son charged has committed the crime alleged, the magistrate, 
by warrant reciting the accusa^tion, must commit him to the 
proper custody for a time, specified in the warrant, which the 
magistrate deems reasonable to enable the arrest of the fugitive 
under the warrant of the executive of this Territory, on the 
requisition of the executive authority of the State or Territorj 
in which he committed the offense, unless he give bail, as pro- 
vided In the next section, or until he be legally discharged. 

Sec. 782. The magistrate may admit the person arrested 
to bail by an undertaking, with sufficient sureties, and in such 
sum as he deems proper, for his appearance before him at a 
time specified in the undertaking, and for his surrender to be 
arrested upon the warrant of the governor of this Territory. 

Sec. 783. Immediately upon the arrest* of the person 
charged, the magisti*aie must give notice to the district at- 
torney. 

Sec. 784. The district attorney must immediately there- 
after, give notice to the executive authority of the State or 
Territory, or to the prosecuting attorney or presiding judge of 
the criminal court of the city gr county therein, having juris- 
diction of the offense, to the end that a demand may be made 
for the arrest and surrender of the person charged. 

Sec. 785. The person arrested must be discharged from cus* 
tody or bail, unless before the expiration of the time designa- 
ted in the warrant or undertaking, he be arrested under the 
warra,. t of the governor of this Territory. 
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Sec. 786. The magistrate mast return his proceedings to Magistrate to 
the next distrix^t court of the conntj, ^hich must thereupon proeeedings, 
inquire into the cause of the arrest and detention of the per- 
son charged ; and if he be in custody, or the time for his arrest 
have, not elapsed, it may discharge him from detention, or may 
order his undertaking of bail to be canceled, or continue his 
detention for a longer time, or re«admit him to bail, to appear ' 
and surrend'cr himself within a time specified in the under-- 
taking. 



CHAPTER 11. 

/ 

FUGITIVES FROM THIS TERRITORY INTO ANOTHER STATE OR TER- 
RITORY, 

Section 787, Accounts of persoop employed in procuring the sur- 
render of fugitives from this Territory to be paid out 
of the territorial treasury. " 

788. No public officer of this Territory to receive /compen- 

sation for, procuring demand or surrender of fugitive, 
or conveying him to, or detaining him in this Terri- 
tory. 

789. Violation of the last section, a misdemeanor. 



Account.^ of 



Sec. 787. When the governor ^hall demand from the execu- 
tive authority of a State or Territory of the United States, or p"*"'""' 
of a foreign government, the surrender to the autho^it^e^ of . • 
this Territory, of a fugitive from justice, the accounts of the 
persons employed by him for that purpose must be paid out of 
the territorial treasury. 

Sec. 788. No competisation, fee, or reward of any kind, can ^^.^ ,^,„peu.atiou 
be paid to, or received by a public officer of this Territory, for 
a service rendered or expense incurred in procuring from the 
governor the demand mentioned in the last section, or the sur- 
render of the fugitive, or for conveying him to this ^Territory, 
or detaining him herein, except as provided in section 787. 



Sec. 789. A violation of the last section is a misdemeanor. 



Violation of, 
what 
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GENERAL. BftO VISION & AND DKFIKITIONS APPLICABLE TO THIS 

CODE. 

Section 790» Ralee of .ooDstnictioii of this code. 

7.91. No part of this cod« retroactive, unless expresslj so 
deelared. 

19^3. Presen^^ tense includes future. MafteuUoe inclades 
fewiD'ne and neuter. Singular includes the pland 
and the plural the singular^ Persons ificludss corpo- 
rutiond. 
793.. D^nkioD of writing. 
791. DefiuFHiunof oath. 

795. Definition of signature. 

796. Definition of magistnite. 

797. Definition of peace oflBcera. 

798. 'to what actions and proceedings t^is code applies. 

799. Former modes of procedure in criminal oases abro- 
gated. 

800. J^ines paid for use of common school fund. 

801. This code to take effect after its passage. 

SieOi. 790^ The rule of common law that penal statutes are 
to be stFWtly eonstrued, has' do applic»&tion to this code. This 
code establishes the law. of this Territory respecting the sab- 
jects to whieh it relates; ami its provisions, and all proceed- 
ings under it are to be liberally construed, with a view to pro- 
mote its objects, a«id in furtherance of justice. 
Mot retroaaiv«» Scc' 791. No par4^ of this code is retroactive unless express- 

^ ly so declared. 

Words of Code,, Sec. 792. Unless when otherwise provided, words used in thia 
code in the present tense includes the future as well as the 
present. Words used in the mariculine gender comprehend ai 
well the feminine and neuter* The singular number includes 
the plural and the plural the singular. And the word person 
includes a corporation, as well as a natural person. 
D»ftnitionor Sec. 793. The term writing includes printing. 
T"!! Sec. 794, The term oath includes an aflirmation. 



Rales of 
coBstraction 



how construed 
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Sec. 795. The term signature includes a mark ^hentbeper- «ofiignat«n» 
son cannot writer hid name being written near it, and the mark 
being witnessed by a person whu writes his own name as a wit* 
ness, except to an affid&vit or deposition, or a p»per execated 
before a judicial officer, in which case {he attestation of the 
officer is sufficient. 

See. 796. Unless when otherwise iprovided, the term ^'mag^ ^^foiagutnte 
istrate^* signifies any one ef the officers mentioned in sectioa 



Sec. 797. Unless when otherwise provided, the term ^^p«ace of peace offloera 
officer" signifies mj one of the officers mentioned in section 

Sec. 798. This code applies to criminal actions and to all towhat tottoM 
other proceedings in criminal cases which are herein provided ^^••^i*" 
for, from the time when it takes effect. And all sach actions 
and proceedings heretofore commenced must be "concluded in 
the same manner as if this code bad not been passed. 

Sec. 799. All modes of procedure in criminarl eases hereto- i^^^^ 
fere enacted in this Territory, shall, upon the taking effect of 
this act, be entirely abrogated, and from thence abolished; ^'*"**"******* 
Provided, however, That all proceedings K)f every kind or 
character whatsoever, therein commenced, and pending,shall not 
by reason of any thing in this act contained, be deemed to have 
abated. 

See. 809. Alllnes collected by virtue *of this act shall be riaespaid 
^aid into the county treasurer of the county, when collected, 
for the use of the common sched fund of said county. 

Sec. 801. This act shall take effect on the first day of Feb« oodetotake 
iruarynext, •ffect,when 

Approved, Jan. 12, 1869. 



/ 
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AUDITOR AND TREASURER. 



OHA.PTEII 3. 

' AN ACT FIXING THE TIME FOR THE TERRITORI- 

AL AUDITOR AND TERRITORIAL TREASURER 
TO QUALIFY AND MAKE THEIR ANNUAL RE- 
PORTS. 

jBe it enacted by the Legitlative AtierMy of the. Territory 

of Dakota : 

ll^'txJi^rlX Section 1. That hereafter it shall be the duty of the Terri- 
whJmfwhii" t^rial Auditor and Territorial Treasurer, to submit their annual 
reports to the legislative assembly on or before the first Mon- 
day of January in each year. 

r^epwlSii'""**'^' Sec. 2. That all acts and parts of acts in conflict with the 
provisions of this act, be and the same areiiereby repealed. 

Effect* whra ^* ^^^^ passage 

and approval. 

Approved, Jan. 15, 1869. 
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BRIDGES, 



CHE A.PTER 3. 

AN ACT AUTHORIZING THE COUNTY COMMIS- 
SIONERS OF EACH COUNTY IN THIS TERRITO- 
RY, TO LEVY A TAX FOR BRIDGES. 

i 

Beit enacted by the Legislative Ansemhly of the Territory 

of Dakota : 

Section 1. That tbe board of county commissioners of each Amount ' 
organized county in this territory^ are authorized to levy and rai8ed!.**Hii^* 
collect a tax of not to exceed two milla on the dollar, on all TxpenM. 
real and personal property in their county, to be used and ex« 
pended in tbe building and erection of bridges in such county; 
Provided however^ That such tax can be levied or not, in the proTided 
discretion of the board county commissioners. 

Sec. 2. The tax collected by seqtion one, (1) of this act, 
shall be expended on such bridge or bridges, and in such man- 
ner, as shall be directed by tbe 'board of county commissioners 
of the county in which such taxes are raised. 

Sec. 3. The contracts for building and erecting of bridges in contracts for 
any county rn this territory, shall be made in such manner, 
and on such terqas, as shall be prescribed by the board of county 
commissioners of the county in which the bridge or bridges is 
or are to be built and erected. 

Sec, 4. THis act shall b« in force and effect from and after Act to uke 
its passage and approval, , effect, irhen 

Approved, Jan. 15, 1869. 

12* ■ 
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COUiVTY COMMISSIONERS AND GOU^^TY 
CLERKS. 



CHAPTER 4. 

AN ACT RELATIVE TO COUNTY COMMISSIOTT^ 
ERS AND COUNTY CLERKS. 

Be it enacted by the ^Legislative Asaemblj/ of 'the Territory of 

l)akota: 



Board to ooniiit 
•r whom— 
quaUfflcations 



SiTiaion of 
oottDty. Shall 
not ho ehaaged 



ProTidod 



DUTIES. 

Section 1. There shall be a board of county commissioners, 
consisting of three persons, in each organized county in this 
Territory. Said commissioners shall have the qualifications of 
electors, and «hall be elected by the qualified voters of the 
several counties respectively, at the annual general election:; 
Provided, however. That in counties which are now, or that 
may hereafter be, divided into townships, there shall be one 
commissioner elected in each township. 

Sec 2. Each county ^hall be divided into three districts by 
the board of county corami«sloners, which districts may be 
numbered from one to three ; and said districts shall not be 
changed oftener than once in three years by said board. ' In 
each n^wly organized county the board of commissioners, at 
their first election under this section, shall pro<;eed to divide 
their respective <5oiinties into districts, as provifled in the first 
part of this sections; and one commissioner shall be elected 
from one of said districts at each general election thereafter, 
by the qualified voters of the whole county; Provided, That 
it shall not be lawful to change said district lines without a full 
boara of commissioners existing at the 4ime said lines are 
changed. 
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"Sec. 3. At th« first elecn(H) held "to choose ^be bourd of B»ectionto 

• cL«o6»-l>oa«d 

MSonimwsiqnerH under this cliHpter for »ny county, the person 
having the highest number of votes shaK continue in office for ' 
•three y^arsi; the next 'highest, ^wo years;; and the next high- 
est, one year ; but if any two or more persons huve the same 
number of votes, 'their term of ofii6e shall he determined by the 
board of c»nvHseers, and each eommis{<ioner elected at the fir^t 
.general election, in pursuance of this chapter, shall hold hie 
oflSce for three, two, and one years, as the case may be, and 
until his success(Kr shall be duly tilected and qualified, and each 
commiseioner elected thereafter, in pursuance ot the second 
section of this cbflcpter, #h»lf hold his office for three years, and 
until his successor Is elected and qualified; Provided, he wever^ 
That in counties which are now, or may hereafter be divided 
into town.xhips, the commis'»ione»s shall hold their office for ihe 
term of two .year&, and until their successor^ ane elected and 
qualifietL ' 

Sec. 4 Eadh 'person elected ^county commissioner, shan, on o^thtf 
receiving a certificate of his election, take an oath before 
some officer qualifi^^to administer oaths, that he will support' 
the constitution of ^he United States, and vthe organic act of 
this Territory, and perfftrin faithfuHy all the nuties enjoined by 
this chapter, which oath shall be certified 'to hy the officer ad- 
ministering the s»me, under scal^ afid filed in the office of the 

Tegister of deeds for said county ^or record, in a book to be 
kept for that purpose, and when -so recorded shall be sufficient 

-authority for sucK commissioner to act. 

Sec. 5. The county comm^eioflers shall <meet and hold -ses- Mswume^t** 

^ • , • #. 1 • ^ 1 *o Id session, 

^lons for the transaction of couaty business at the court house when, whew 
-in their respective counties, -or at the usual place of hcBdingj 
•courts, on the fir«t^ Monday m January, April, July and -Qcto- 
'ber, of each year, and may adjourn from time to time, and the 
county ckrk shall Aave power to call special sessions when the 
interest of the county demands if, upon giving five days notice 
•of the time and object of calling the commissioners together, 
*by posting up notice in three public places in the county, or by 
•publication in one newspaper in the county. 

Sec. 6. The county clerk shall attend the sessions of said countyciaiic 
•commissi onersr keep a true and full record oi ail tneir datyof 
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proceedie^s in a book to be provided for that purpose, and the- 
sheriff of the county shall also, by himself or deputy, attend 
their sessions and execute their orders, 
mien Sec. 7. When the cqmmissionera of the board are equally* 

comxnlsatoners ' . - 

are equally divided ou auv Qucstion^ thev shall d^fer a decision until the 

divided on any J ^ J 

qnestion. What n^xt meeting of the board, and then the matter shall be de»«« 

eided by a maiority of tho^ board, 
oopies of Sec. 8. Copies of their pro<5eeding8, duly certified and at- 

pf oce6ding8 

tested by the county clerk, under seal, shall be received as evi- 
dence in all the courts of this Territory. 

fuiSlority^fr ^- Any of S|iid commissioners, or the county clerk^. 

shall have power and authority to administer oaths or afBrma- 
tions in all cases, and said commissioners shall have the power 
to preserve order when fitting as a board, and may punish. 
. contempts by fine, not exceeding fi.ve dollars, or by ijpprisoii- 
mentin the county jail not exceeding twenty-four hours; they 
may enforce obedience to all orders made by them, by attach- 
ment or other compulsory process, and when fines are assessed 
by them, the same may be collected before any justice of the 
peace having jurisdiction, and shall be paid over as other fines,, 
within ten days after they are collected. 

»i»tuictace6»nt Scc 10. The. Said Commissioners shall keep a distinct aci 

witk treasncer , ^ 

count with the treasurer of the county for each several: term 
for which the treasurer may be elected, in a book to be pro- 
vided for that purpose, commencing from the day on. which the 
^ treasurer became qualified, and continuing until the same or 

another person is qualified as treasurer, in which account they 
shall charge the treasurer with all sums paid him, and fw all 
sums for which the said treasurer is accountabte to the county, 
and they shall credit him with all orders returned and canceU 
ed, with all nioneys paid, and with all vouchers presented by 
him, and with all matters with which the treasurer is to be 
credited on account; and the said commissioners shall, in their 
settlement with the treasurer, keep the general, special 'and 
road tax separate^ that any citizen of the county may see how 
the same has tbeen expended. 
S5Slto?Sc?rd sbair keep a book in which all orders and de- 

' cisioas made by them shall be recorded, except those relating 
to roadfi and bridges, and all ovders fior the aUowance oS money 
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from the county treasury, shall state o& what aceount aBd to 
"whom the allowance is made, dating the same and numbering 
them consecutively, as allowed, fromi the first day of January 
to the thirty-first day of December in each year. 

Sec. 12. They shall keep a book for the entry ef all pros ^rt!:^g'f 
Ueedings and adjudications relating to bridges and the estabf* 
lishnient, change or discontmuance of roads. 

Sec. 13. They shall keep a book for the entry of warrants 
on the' county treasurer, showing number, date, amount and 
name of the drawee of each warrant drawn on the tteasury, 
which may be known as the warrant book, and the warrants 
shall be numbered in relation to the order and decision atlowv 
iug the amount for which the same is drawn. 

Sec. 14. They shall have the power to^ institute and prose- 
cute civil actions in the name of the county,, for and on behalf 
of the coT;inty. ^ ^ 

Sec. 15. Said commissioners shall have power to make all a)i orders 
orders respecting the property of the county, to selr the public 
grounds of the county, and to purchase other grounds in lieu 
thereof; and for the purpose of carrying out the provisions of 
this section, it shall be suflScient to convey all the interest of 
the county in sueh grounds, when an order is made for the sale 
and a deed is executed in the name of the county by the chair- 
man of board of commissioners, reciting the order, and 
signed and acknowledged by him for, and on behalf of the 
county, before some oflBcer authoriaed to take acknowledff- 
ment of deeds ; Provided^ however^ That the question of the audu^aJSJinu*' 
sale of such public groundaor lands shall be first submitted to 
a vote of the people of the county, as hereinafter provided, 
and sanctioned by a majority vote thereof. 

Second, They shall have power to levy a tax not exceeding 
the amount now authorized by law, and to liquidate indebted^ 
ftess ; ^ 

TJnret, To audit the accounts of all officers having the care, 
management, collection or disbursement of any money belong- 
ing to the county, or appropriated for its benefit. 

staair: 

Sec. 16. Said commissioners shall superintend the fiiscal Buperintend;, 
eonceros of the county, and secure their management in the 
best manner ; they shall keep an accou:nt of the receipts «nd 
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. "To procure for 
* 'tbeir county 
a copy pt fleM 

'AOtes, when 

• deposited 



8«tmit to Mm 

t people at 
'flection 



' Depreciated 
' Talae of county 
"^arrantfl 



Mode«f 

sabmittivg 
^qneetions to 
i^people 



•expenditures of the counry, and on the first Monday of Julj^ 
annually, they shrfll cau^^e a full und accurate statement of the 
assessraents, receir ts and expenditures of the prec^eding year, 
to be made out in detail under separate heads, with an Hccourit 
of all debts payable to and by the countv treasurtrt*, and they 
shall have the mine printed m at'4east one newspaper in their 
county, and if there be no paper in the county, the ^ame hhall 
be posted up at the-usual place of b<>lding their lessons, and at 
one public place in-each precintJt of the county. 

Sec, 1'7. The said comraissioners are authorized to procure 
■for their county a copy of the fild Rot«s, *s soon «s practica- 
ble, of the original survey oT their ^county by the United 
States, and cause a tnap of the coutity to be <5onsirrued there^* 
with, on a scale of not less than one inch to a milft^and laid off 
in congressional townships and sectiows, to be kept open in the 
office^of the county clerk, and the fieid notes to be deposited 
in the -same office. ' 

Sec. 18. The said commissioners shall have power to sub* 
mit to the people of the county, at any regular or special eleo 
tion whether the countv will aid or construct any road or 
bridge, or to submit to the people of "the coiiniy any question 
in^'olving an extraordinary outlay of money by the county ; 
and said commissioners may aid any entei prise designed for 
the benefit of trhe county as aforesaid, 'whenever a mnjoriry of 
the people thereof shall be. in favor of the proposition, as.pro*> 
vided in this section. 

Sec. 19. When cnuRty warrants are at a depreciated VH^lue, 
the said commissioners may,^ in like manner, submit the ques- 
tion whether a tax of a higher rate than that provided by law 
shall be levied ; and in all cases when an iwiditional tax is laid, 
in pursuance of a vote of the people of »the cocinty, for the 
special purpose of repaying borrowed money, or of construct 
ing or ordaining to construct any road or bridge, or for aiding 
in any enterprise contemplated by ihe preceding se'ctiou^ such 
special tax «hall be paid in money and in no other manner. 

Sec. 20. The mode of submitting questions to the people, 
contemplated by the last two sections, shall be the following: 
The whole question, including the sum desired to be raised, or 
(the amount of the tax desired to he levied, or 4;he rate per 
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annum and- the whole regulation, including the time of its tai^ 
kiri^ efff(;t, or having operation, if it be of rt nature to be i^et 
Sorih, and the penalty of hs violation, if there be-one, is tobe- 
published at least fcur week* in soiae newspaper publis^hed in- 
the county. If tliere be n>o such »ewa|»aner, » he publication- 
is to be. made by be-ing posted up in at lea«t one of the most 
public places in each^ election, precinct in th-e cnunty-, and in all'^ 
«ases the notices shifll name the time when such question will 
be voted upon, and' the form in which the questinn t^hall be 
taken, and a copy of the question hubmitted shall be posted t^p. 
at each place of voting during^ the day of election. 

Sec. 21. Wherhthe ouestion auhtnitted in-volves the borrow^* wfiei>qn«tioB^ 

submitted 

ing or expenditure of monoy, the- prop»jsiri©n of the qtiestion i«>»"ivw 
must be aecoiTipanied by a provivsi »r) to lay a tax for the pay- 
mrnt thereof; in addition to the usu^if tjixes- under section fif- 
teen of this- chapter ; aiijd no vote adf)ptin^ th<^ quesri»)n pro- 
posed shall be valfd'j unless it likewise adopt lb« amount of tax. 
to be levied to meet the liability i^icuvred. 

Sec. 22. The rate (»f tax levied in pursuance of the last ft)ur Rate of tax. 
sections of this chapter shall in no-case exceed- three mills on 
the dollar af the county valuation in one year. When the obw 
ject is to borrow money to aid in the erection of public build- 
ings, the rate shall be such as to pay the debt in ten years;: 
when the object is to c<mstruct or aid in ciinstrutMing any road 
or bridge, the annual rate shall not exceed one mill on a dol- 
lar of the valuation ; and any special tax or taxes levied in 
pursuance of this chapter becoming delinquent, shall draw the 
same rate of interest as ordinary taxes levied in pursuanoe of 
the revenue law of this Territory. ' 

Sec. 23. Tlie said comnais-^ioners,. being' sat isffed'^ thafr the PropoBtUoM 

• . 1 . 1* 1* t . , Ihus acted opott 

above requirements have been substantially eompned ^'th,,and^ ^nno^be 
that a majority of the votes cast in favor of the proposition 
robraifted, shall ajuse the same to be entered at large upon 
the* book contaihwg the record of their proceedings, and they 
shall then have power to levy and collect the special tax, in the 
same manner that the other <!ounty taxes are collected. Prop- 
sitions thua acted upon cannot be resmnded by the board of 
eonnty commissioners. 



Digitized by Google 



174 



GENERAL LAWS. 



jfoney raised S€»c. 24. . Moncv Taised bv the county cottimissioners, in xmr^ 

'in pursuance of J J J » r 

last six sections soance of the last six sections, is specially appropriated and 
cotistitnted a fund, distinct from all others, in the hands of the 
ctfunty treasurer, tintil^ the obligation assumed is discharged. 

Commissioners gee. 25. The Said commissioners shall hold their sessions 

to hold their 

►ipe^doo^s"^ ' ^^^^ ®P®^ doors, and transact all business in the most public 
manner; and where the county has no -court house, or the 
court house shall be unfit or inconvenient, they may hold their 
sessions for the transaction of business at any other suitable 
place at the county seat. All matters pertaining to the inter- 
ei§t of the county shall bd heard by the board of commissioners 
in sessions only, but they may continue any business from any 
Tegular session to an intermediate duy. 

Shan Mmstitnta gee 26. The books required to be kept by this chapter shall 
constitute the record of the board of county commissioners. 

aower to^^ gecv 27. Said commissioners shall have authority and power 

JeSiiDg*c()unty provide for the erection and repairing of court houses, jails, 
houses A«. other necessary buildings within and for the county ; and 

to carry oat the provisions of this section, they shall have 
power to mate contracts on behalf of ^he county for the buil- 
ding or repairing of the same. The^ shall determine the 
amount of taxes to be levied for county purposes, according 
to the provisions of this chapter, and the revenue law of this 
territory. 

ifaysttfeaind gec. 28. The counties in this territory may sue and be sued, 
pload and be impleaded, in any court, in this territory ; and in 
all cases where Tands have been granted to any county for pub- 
lic purposes, and any part thereof has been sold and the pur- 
chase-^money, or any part thereof, shall be due and unpaid, all 
proceedings necessary to be had to recover possession of such 
lands, or to enforce the payment of the purchase«»money, shall 
be instituted in the name of the proper county. 

Power to employ gec. 29. Said commissioners shall have power to employ an 

attorney by the _ , , , „ , , 

attorney by the year, who shall be known as county attorney. 

But said commissioners shall, in no case, pay said attorney 

more than one hundred dollars per annum, 
whanany^ Scc. 30. . Whcu any judgment is obtained against the coun- 
•btained gj^all be a lien upon the propeifty of the county, and the 
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public property shall be liable therefor^ but no execution sball 
issue thereon until the board of county commissioners shall have 
had six months time to assess and collect a sufficient amount of 
revenue, under the provisions of this chapter, to pay off and 
discharge said judgments, in addition te the ordinary expen- 
ses of the county. , 

Sec. 31. From all decisions of the board of commissioners, 5ecufoM?h?w 
upon matters properly before them, there shall be allowed an' 
appeal to the district court by any person aggrieved, upon 
filing a bond with sufficient penalty^ and one or more sureties, 
to be approved by the county clerk, conditioned that the appet 
lant will prosecute his or her appeal without delay, and pay all 
=co8ts that he or she may be adjudged to pay in the said district 
court. Said bond shall be executed to the county, and may be 
sued in the name of the county, upon breach of any condition 
therein. 

Sec. 32. Said appeal shall be taken within twenty days af- 5,^*"^*^***^ 
ter the decision of said board, by serving a written notice on 
one of the board of county commissioners, and the county 
clerk shall upon the filing of the bond, and the payment of his 
fees, allowed l^y this chapter, as iereinafter provided^ make 
out a complete transcript of the proceedings of said board, re- 
lating to the matter of their decision thereon, and shall deliver 
the same to the clerk of the district court. \ 

Sec. 33. Said appeal shall be filed by the first day of the ^hen iiied 
district court next after such appeal, and said cause shall stand 
for trial at such term. 

Sec. 34. All appeals thus taken to the district court shall be ^"li^r^'SSJ' 
docketed as other causes ^pending therein,and the same shall be 
heard and determined de novo. 

Sec. S5. Th^ district court may make a final judgment and 
cause the same to"be executed, or may send the same back to 
the board, with an order how to proceed, and require said board 
of county commissioners to comply therewith by mandamus 'or 
attachment, as for contempt. 

Sec. 36. All treasurers. sheriff8,clerks, constables, and other Tieaaurert 

, ' > . J 7 BherlflS &c. / 

officers, chargeable with money belonging to any county, shall ^n^^giaiT*^** 
render their accounts to, and settle with the county commis- iJS?uSt?ti' 
sionerB at the time required by law, and pay into the county umT'*'^'^***' 
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treasurj^any balii^nQe which may be due the couiYiy, taE^ dupli- 
cate rect'ipts thi'r^for, and deposit one of the saUie with the 
clerk of the county withii^i five days- thereafter. 

p«rsoos thut Sec. 37. If any person thus charireabte, shall neglect or re* 

enargeable fha'l ^ , V /. • j i 

iwgiect or refuse fu8e to r<*nder true Hcc«»unts, or settle as-aioresaid, thn county 

•0 to do . '* 

comriii8e»k)nertf shall adjust ihe acc(»unt8 of suxjh delinquent hcm 
ooniing' to the hfS-t information they can obtain, and astjertain 
the balance due the eownt^s and order suit to be brought in the 
name of* tf)e cou*ity ihejR(et<)r. ^ 
In nehcas*- Sec. In »iiob 0ase,..tfee bo«rd of coDDHftissioner^ s^jall re- 
fuse such (lelinquent any enmmission, and sut5h delinqirent shall 
forfeit anH pay ro the ooutity a penalty of twenty per cent, oij 
the^amowit of funtls due the county. 

Duty of conatr. Sec. 39. It shaH be the duty of the county clerk to do, per- 
form and tran^^jiot all 'co-nnfy husuiess w^ithout any extra or 
greater compensation than is allowed by law ;. said clerk shall 
keep all ihe books required by tin?} chap*;er to be kepr, shall 
file bn'l preserve in his Office all vacoounts^ voucImts. and other 
papers pertaining to the settlemeiit of any and all acc(»unt.^ to 
which the counfy shall he a party, copWs whereof, certified 
under the hand and seal of the (derk, shall be admitted as evi^ 

dence in^all' courts in this territory. 

/ 

oommisBioners- Sec. 4fl. Th© board af county commissioners hereby estab- 
Ind keep*a 8oai lished. Shall procure and keep a seal, with such emhlen^s and 
dvvices, as they may think proper, which shall b^ tbe seal of 
the county, and no other 8eaV< shall be used by the county 
ekrk. 

impTeMiona ov. Scc. 41f» THc impression of the scal' hereby required to be 
liept, by the stamp, shall be a< sufficient seatiiig in all cases 
where sealing is required. 
Power of Sec. 42. The cotinty clerk shall have power- and authority- 

county cierk ^ ^^j.^ ^.j^^ acknowledgment of deeds aad other instruments of: 
writing. 

Bxofficio SeCi 43. jihe coiinty clerks sfiall be o^^o registers of 

deeds in and- for their respecivec^unties, and the said county 
clerk s^iall keep the books and record all instruments, now or 
hereafter required to be recorded by any law of this territory, 
in the same manner that the law requires the register of deeda*. 

12 • 
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to keep the sa^me. And the said elepks sha.11 receive the same 
compensation for recording deed* and other instruments of 
writing, as is now allawed county recorders, or such compensa- 
tion as may by laAV be prescribed, from time to time. 

Sec. 44. It shall be the duty of said county clerks to keep JJ^J^JJ^f^'** 
the records of their office in a fire-proof iron safe, to be kept 
for the purpose, and which shall be purchased by the county 
commissioners, when in their judgment the same shall be ad- 
visable. 

Sec'. 45. All county orders heretofore drawn or that may >»*onnty 

orders to draw 

hereafter be drawn by the proper authorities of any county, int«'«8». wiitn 
shall, after having been presented to the county treasurer of 
the respective counties, and by hira en Jorsed " not paid for 
want of funds in the treasury," fromsaiJdate shall draw inter- 
est at the rate of ten per cent, per annum. 

Sec. 46-. Whenever any co-unty shall organize in this Ter^- On organiB*tioa 
ritory, the qualified voters thei^eof are hereby empowered to toT^eetiJ^rot 

, t /» , county seat, how 

•elect the place or their county seat by a vote at the first elec- 
tion held in the county for the choice of county officers ; for 
this purpose, each voter mny designate on his ballot the place 
of his choice for the county seat, and when the votes are can^ 
vassed, the place having, the majority of all the votes polled, 
shall be the county seat, and public notice of said location shall 
be given withi^n thirty, days,, by the tribunal transacting county 
business, by posting up notices in three several places in each 
precinct in the county. 

Sec. 47. Whenever the inhabitanty of. any county are de- chaniringpiaoo 

. _ /.!• I ®' county seat 

sirous of changing the place of their county seat, and upon 
petitions being presented to the tribunal transacting county 
business,, signed by two- thirds of the qualified voters of the 
county, it shall be the duty of said tribunal, in the notices for 
the next general election, to notify said voters to designate 
upon their ballots at said election, the place of their choice ; 
and if, upon canvassing the votes so given, it shall appear that 
any one place has two-thirds of the votes polled, such place 
shall be the county seat, and notice , of such change , shall be 
given as hereinbefore provided in the case of the location of 
bounty seats of new counties. 
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"iJjoiuy^** Sec. 48. If no one place has a majority of all the votes 
polled, as provided for in section forty seven, it shall be the 
duty of the tribunal transacting county business, with>« 
in one month after said election, to order a special 
election, and give ten days notice thereof, by post- 
ing up three notices in each precinct in the county, at 
which election votes shall be taken by the ballot between the 
three highest places voted for at the first election. And if no 
choice is made at such election, notice of another election shall 
be given as above provided for, to decide between the two 
highest places voted for at the last election, and the place 
having the highest number of votes shall be the county seat. 
]^J«jj^«<junty gec^ 49, Whenever any county seat shall be located upon 
piSffc^ lands, public lauds, it shall be the duty of the tribunal transact- 

tr^a^Jwcuig^""*^ ing county business to enter, or purchase, a quarter section of 
county business j^^j ^j^^ placB SO designated, at the expense of, and for the 
use of the county within three months thereafter, if said land 
be subject to private entry ; if not, such tribunal shall claim 
the same as a pre-emption under the laws of the United States, 
for the use of said county. 
Same gee. 50. The aforesaid tribunal shall, within three months 

after the selection, cause the same to be surveyed into town 
lots, squares, streets and alleys, and platted and recorded in 
pursuance of law ; and shall select the place for the county 
buildings thereon, reserving for that purpose so many of said 
lots as may be deemed necessary. 
Remainder of. gec. 51. The remainder of said lots shall be offered at pub- 

offar^d at public . * 

lie sale by the sherijff of said county to the highest bidder at 
the times and places to be designated in the notices of such 
sales, which shall be posted at three public places in the county, 
and published in some newspaper, at least thirty days previous 
to such sales. The terms of sale shall be one third cash, and 
the balance on time, as the county tribunal may deem best, 
and may dispose of lots at private sale, upon terms as above 
provided for. 

Furchascrs of Sec. 52. Purchasers of the aforesaid lots shall receive a 
paia for Rhau be Certificate of purchase from said sheriff, entitling the holder to 

forfeited— When f i i. , ., , , 

a warrantee deed from the county tribunal when payment m 
full shall be made for the same. Any lots sold as above that 
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shall not be paid for as provided in this chapter^ or within one 
year thereafter, shall be forfeited to the county, and shall be 
again sold as hereinafter provided. 

Sec. 53. The proceeds of the sales of the aforesaid lots, iJ^^^^nctiug 
after dedacting the expenses of the surveying, advertising, •^p*""" 
selling, and all other necessary expenses, shall be paid into the 
county treasury, and shall constitute a fjind for the erection of 
public buildings for the use of the county seat, at the county 
seat, and shall be used for no other purpose whatever. 

Sec, 54. In any county which may collect a building fund JJ5jf°^^^"°*'' 
by the provisions of this chapter, it shall be the duty of the JJJJJ'^bV""^'"^ 
tribunal transacting county business, within one year from the JJipu?°*Daty" 
time such fund becomes available, to advertise, by publishing 
in a newspaper at least three months, for bids for building a 
court house, jail and oflSiceg for register of deeds and county 
clerk, if the above specified fund, in their judgment, may be 
sufficient for that purpose. Said advertisements for bids to 
contain plans and specifications for such buildings, and also 
the time allowed to complete the same. The lowest responsi- 
ble bid shall in all cases be accepted, and the contracts for such 
buildings shall be so conditioned, that not more than one^half 
the payment for the same shall be made until the contract 
shall be completed to the satisfaction of the said tribunal. 

Sec. 55. All acts and parts of acts in conflict with this act acu in conflict, 
are hereby repealed. repwi«d 

Sec. 56. This act shall take effect and be in force from and Act to take 

^ effect, when 

after its passage. 
Approved, Jan. 14, 1869. 
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CHj^FTER 5. 

AN ACT PROVIDiNG FOR THE HOLDING OF SPE- 
CIAL TERMS OF THE DISTRICT COURT. AISD FOB 
OTHER PURPOSES. 

Be it enacted by the Legislative Assembly of the Territory of 

Dakota : 

09aru. wbrn SectioD 1. That there shall be held each year special terms 
Md where held the district court, in the several judicial districts of thk 
Territory, as follows : 

In the first district, on the ferst Mondays of January, AjHil, 
J»ly and October ; 

In the second district, on the first Mondays of January, 
March, May, July, September and November ; 

In the third district, on the first Mondays of January, April, 
July and October. 

TMa6«of uwoT Sec. 2. All issues of law or of fact not requiring the inter- 
quirins the In- veutiou of a jurv and all motions may be tried and heard at 

terveuUon of . . i . , n • 7 7 7 mi 

jari«s. Provided either a general or special term ; l^rovidea^ however^ That 
nothing in this act contained shall interfere with the existing 
provisions of law relating to the holding of general terms of 
the district court, or to the hearing of motions or applications 
at chambers, nor with the authority of any judge to appoint 
special terms additional to those herein provided, or whenever 
in his judgment necessity may require. 

ppecui terma. Scc. 3. Said Special terms shall be held at the places in the 

WhHO held . . , , . TT . 1 . 

districts respectively, where the United States district courts 
shall be held, and shall continue as long as the business shall 
require. 

Acttotafee Scc. 4. This act shall take effect and be in force from and 

after its passage and approval. 

Approved, Jan. 15, 1869. 
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AN ACT TO REGULATE THE FEES OP CERTAIN 
OFFICERS. 

Be it enacted hy the Legislative Assembli/ of the Territory of 

Dakota: 

Section 1. The salaries and fees of the seteral officers here-- 8%iaries and 
inafter named fshall be] as follows : 

CLERK OP THE SUPREME COURT. 

Sec. 2. Docketing each cause, civil and criminal, to be p««,ofcieikof 
charged in each case but once, seventy-five cents. supreme conn 

Issuing summons in error, writ of error, certiorari, writ of 
injunction or mandate, one dollar. 

Dismissal, discontinuance or continuance, twenty-five cents. 

Entering each cause on the bar and court calendar, fifteen 
cents. 

Issuing and docketing execution or order of sale, one dollar. 

Taking affidavits, twenty-five cents. 

Filing motion, rule, affidavit or other paper, ten cents. 

Issuing attachment, and filing motion therefor, seventy-five 
cents. V 

Indexing each cause, direct and reverse, each docket, ten 
cents. 

Entering judgment, decree or order on the journal, twenty* 
five cents. 

For each ten words after the first one hundred words, one 
cent. / 

Entering minute of judgment, decree or order, on the ap^ 
pearance docket, fifteen cents. 
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Making copy of process, pleadings, record or other paper» 
or any part thereof, for each ten vords, one cent. 
Entering satisfaction, twenty-five cents. 
Gertifipate and seal, fifty cents. 

Every search, where no other services are rendered to which 
any fee or fees are attached, fifteen cents. 

CLERK OF THE DISTRICT COURT. 

f 668 of cierk of Scc. 3. Docketing each cause, seventy:five cents. 

dlitrlct court 

Issuing summons, order of arrest, order of attachment^ 
order of replevin, citation, or any mesne process, and filing 
return, one dollar. 

Entering voluntary appearance of defendant, twenty-five 
cents. 

Taking bail bond, twenty>five cents. 

Filing petition, pleading, indictment or any other paper, ten 
cents. 

Issuing attachment and filing motion therefor, one dollar. 

Entering return of any writ or order, other than of execu* 
tion, order of sale or attachment, twenty cents. 

Entering each cause on the bar or court calendar of each 
term of the court, fifteen cents. 

Indexing each cause, direct and reverse, each docket, ten 
cents. 

Drawing petit jurors and issuing venire therefor, fifty cents. 
Attending to the striking of special jury and issuing venire, 
one dollar. 

Impanneling jury and administering oath, twenty-five cents. 

Certifying to the county commissioners at the end of each 
term, the names of grand and petit jurors, and their terms of 
. service and mileage, to be paid by the county, one dollar. 

Issuing subpoena and seal, twenty-five cents, each name 
therein after the first, five cents. 

Swearing and entering appearance of each witness, fifteen 
cents. 

Entering judgment on the journal, twenty-five cents. 

For each ten words after the first hundred words, one cent. 

Entering Verdict on the journal, twenty-five cents. 
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Transcribing judgment or order on appearance docket, twen*^ Feeiof eurkof 

. , district WQtX 

tj cents. 

Drawing and issuing yenire for grand jury, and impanneling 
the same, to be paid by the county, ane dollar and twenty-five 
cents. 

Dismissal, discontinuance or continuance, twenty i five cents. 
Taxing costs, each cause, tbirty'^three cents. 
Making complete records, for each ten words, one cent. 
Copy of process, pleadings, record^ or paper filed, or any 
part thereof for every ten words, one cent. 
Certificate and seal, twenty-five cents. 

Filing and entering petition for habeas corpus, twenty-five 
cents. 

Issuing writ of habeas oorpus, one dollar. 

Issuing and docketing execution, order of sale, one dollar. 

Entering return of execution, or order of sale or order of 
attachment, for each ten words, one cent. 

Indexing execution or order of sale, direct and reverse, each 
ducket, ten cents. 

Taking acknowledgment of deed or other instrument, fifty 
cents. 

Taking affidavit, except those required to pleading, forty-five 
cents. 

Each certificate or seal not herein provided for, twenty-five 
cents. 

Entering satisfaction of judgment, twentyfive cents. 

Every search made by the clerk where no other service is 
rendered to which any fee or fees are attached, fifteen cents. 

Entering mandate and proceedings of supreme court, twen- 
ty-five cents. 

Entering transcript of judgment of justice of the peace, 
forty cents. 

Entering and docketing appeal from judgment of justice of 
the peace, forty cents. 

Suggesting death of party or diminution of record, fifteen 
cents. 

Substituting party on record, fifteen cents. 
Commission to examine witness, one dollar. 
Entering confirmation of sale, twenty five cents. 
Recording declaration of intention to become a citizen of 
13 
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VMocoitrkof the United States, and certified copy thereof under seal, 
enty-five cents. 

Recording final admission of alien to the rk^ht of cuise&« 
ship, and certified copy thereof under seal, one dollar and fifty 
cents. 

Filing and entering motion, rule or default, t^en cents. 

Taking recognizance or entering forfeiture of recognizaBoe, 
twenty-five cents. 

Arraignment of defendant, twcnty-five cents. 

Entering retraction of plea or nolle prosequi^ twenty cents. 

Issuing capias, warrants, or other process under seal in crim- 
inal cause, fifty cents. 

Entering remiiitur, fifteen cents. 

The clerk of the district and supreme court shall keep « 
docket in which he shall enter the cost chargeable and taxaUe 
against each party in any suit pending in said courts ; and he 
is hereby empowered at any lime to make out a statenaent el 
such fees, specifying each item of the fees so charged and taxed, 
under the seal of said court, which fee bill, so made under the 
seal of said court, shall have the same force and effect as an 
execution ; and the sheriff to whom said fee bill shall be issued, 
shall execute the same as an execution, and shall have same 
fees therefor ; and the clerk shall have the same fees for issu- 
ing such bill that he is entitled to for the issuance of an exe- 
cution ; Provided, That the clerk shall not enter in such dock- 
et any fees of any officer claiming the same, unless such officer 
shall duly return an itemized bill of the same. 

REGISTER IN CUAKCERY.. 

re«i of reguter Sec. 4. Docketing each cause, seventy-five cents. 

in chancery 

Taking affidavit, except those required to pleading, twentj- 
five cents. 

Issuing subpoena in chancery, order of injunction, citation 
or any mesne process under seal, fifty cents. 

Filing bill, pleading or other paper, ten cents. 

Approving bail bond, twenty^five cents. 

Entering each cause on the bar and court calendar, each 
term, ten cents. 
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Indexing cack ^anse, direet acid reverse, eafch doeketL ten FeMofregtour 

ia chanc«r7~ 

cents. 

Entering decree, fifty cents, and order oa the journal, twen- 
ty-five cents. 

And for each ten words after the first one hundred words, 
one cent. 

Transcribing decree or order on appearance docket, ten 
cents. 

Dismissal, diecontinuance or continuauee, twenty-five cents. 
Taking costs, each cau*e, forty cents. 

For making complete reoord, transcript or copy of process, 
pJeadings, record or other paper filed, or any part thereof, (or 
each ten words, one cent. 

Certificate and seal, twenty-five cents. 

Entering allowance of injunction, fifty cents. 

Issuing execution or order of sale,' seventy-five -cents. 

Entering return of execution or order of sale, for each te» 
words, one cent. 

Enterin«^ satisfaction of decree, twenty-^five cents. 

Filing and entering notice of appeal, fifteen cents. 

Filing or entering motion or rule, fifteen cents. 

Every search, where no other service is rendered t© whick 
^ «ny fee or fees are attached, fifteen cents. 



Sec. 5. Serving capias with' commitment or bail bond, and 
•return, one dollar. 

For each search on search warrant, one dollar. 

Arresting under search warrant, each defendant, one dollar. 

Serving summons, subpoena in chancery, order of attach- 
ment, order of replevin, writ of injunction, scire facias^ cita- 
tion, or other mesne process, and return thereof, sixty cents. 

Each defendant besides the first, twenty-five cents. 

Copy of summons, subpoena in chancery, order of attacli- 
•ment, twenty^five cents. 

Copy of w-rit of injunction, or *cir« facias, each ten words, 
-one cent. 

Serving subpoena for witnesai, each person, twenty^fiye 
^centB. 
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.r A^HA Taking and filing replevin bond or other indemnifieatioo, u 
be famished and approved by the sheriff, fifty cents. 

Making copy oi any process or bond or paper, other thu 
herein provided for, for every ten words, one cent. 

Traveling expenses, for each mile actually snd BecesatrHj 
traveled, five cents. 

Levj ing writ of execution and return thereof, one doIJw. 
Levying writ of possession, with the aid of the county, thm 
dollars and fifty cents. 

Levying writ of possession, without the aid of tbe coontT, 
two dollars. 

Summoning grand jury, including mileage: to be paid bjUe 
county, eight dollars. 

Summoning petit jury, including mileage, to be paid bj tie 
county, six dollars, r j 

Summoning special jury, for each person iopanneled, tiirtj 
cents. 

Calling jury for trial of cause, twenty-five cents. 
Serving notice of motion, or other notice or order of cwrt, 
tity cents. 

Executing writ of habeas corpus, and return, one dollar and 
twenty-five cents. 

Serving writ of restitution, and return, one dollar and tweo- 
ty-five cents. 

Calling inquest to appraise lands and tenements levied «. by 
execution, siaty cents. 

Calling inquest to appraise goods and chattels taken by o^ 
der of attachment or replevin, sixty cents. 

^ Advertisement of sale in newspaper, in addition to the prin. 
ting, sixty cents, * 

onf d'oul^:"'" '"'"^ 1 P'^''7. 

Executing writ or order of partition, two dollars. 

Making deed for lands sold on execution, or order of safe, i« 
addition to the cost of revenue stamp, two dollars 

^ Attendi.g Wore judge o, court, m ortaioal om.^ om U- 
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Opening caurt and attending thereon^ per day, to be paid Fe«s ol aherlff* 
•-y the county, two dollars. 

Commission on all money received and disbursed by him on 
-execution or order of sale, order of attachment, decree, or on 
*iale of real or personal property, shall be, for each dollar not 
dxceeding four hundred dollars, three cents. 

For every dollar above four hundred dollars and not exceed- 
ing one thousand dollars, two cents. 

For every dollar above one thousand dollars, one cent. 

For boarding prisoner, per day, not exceeding seventy-five 
cents. 

For executing death warrant, such fee as the county com- 
missioner shall deem reasonable and just, to be paid by the 
county. 

In all cases where personal property shall bo taken by the 
sheriff in execution, or on an order of attachment, and applied 
in satisfaction of the debt without sale, he shall be allowed the 
same per centage on the appraised value of the same as in case 
of sale. 

Sec. 6. The sheriffs of the several counties of this Territa" 
ry, for performing the duties required by law to be performed 
by them in the probate or justice court, shall receive the same 
fees as are allowed for similar service in the district court, to 
be taxed against the proper party or parties by the probate 
judge or justice. 

eORONER. 

Sec. T. For viewing a dead body, five dollars. coroner. Fee»oir 

Summoning and qualifying an inquest, fifty cents.. 
Drawing and returning inquisition, for each ten -words, one 
cent. 

For physician making post mortem examination of dead 
body, not to exceed in [any] case, ten dollars. 

To be paid out of any goods, chattels, lands and tenements 
of the slayer (in case of murder or manslaughter,) if he hath 
any, otherwise by the county, with mileage or distance actually 
traveled to and from the place of viewing the dead body. 

For all other services rendered, the same fees as are allowed; 
the sheriff, and mileage. 



Digitized by Google 



188 



GENEBACi LAWS. 



JU'DQE OF PROBATE 

^•i^®^ p'<»»»»'« Sec. 8. Docketiog each cause, twenty-ftve cents. 

Entering appearance of parties, fifteen cents. 
Takiiig affidavit, twentj-five cents. 
Issuing summons or other writ under seal, fifty-cents. 
Filing petition, answer or anj other pleading or paper neces- 
sary in any other cause, except the accounts current and vouch- 
ers of executors, administrators or guardians, five cents. 
Probate of will and entry thereof, two dollars- 
Letters testamentary or of administration or guardianship, 
' tinder seal, and recording the same, two dollars. 
Taking and 4ipproving bond, twenty-five cents, 
"Recording bond, will, sale bill, settlement of executor, adi 
tninistrator or guardian, for every ten wordsi. one cent. 

For copy of bond, will, sale bill, inventory, settlement, 
ipleading, decree, record, or other-document or paper, for every 
ten words, one cent. 
^ Filing an account and vouchers of executor, administrator, 
•or guardian, for settlement, and entering the same on ininu4:es 
<& the court, fifty cents. 

Examining a partial or final settlement of executor, adminis- 
trator or guardian, when the vouchers do not exceed fifty, one 
•dollar. 

Every additional voucher, over fifty, two cents. 
Issuing citation, fifty cents. 

Oiving notice of time of settlement, twenty-five centisi. 

Hearing and deciding applications in contested cases on pe- 
tition to sell land, two dollars. 

Entering judgment, fifty cents. 

Issuing executioner order of sale, fifty cents. 

Making appointment of, and issuing commission to commisw 
'fiioners or appraisers, fifty cents. 

Filing and recording report of commissioners, or of the pro-' 
ceedings and j'ldgment of the district court on appeal from the 
decision of commissioners, fifty cents. 

For every additional ten words after the first hundred words, 
one cent. 

Making and recording order vor decree, for ;every ten words, 
one cent. 
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Recording report of comraissi oners to make partition, for Fwtof p^b^te 
the first hundred words, seventy-five cents. 

For every ten words after the first hcradred, one cent. 

For making copy of same, for every ten words, ond cenh 

Certificate and seal, twenty-five cents. 

Filing and entering motion, fifteen cents. 

Issuing subpoena and seal, fifty cents. 

Each name therein after the first, five cents. 

Every search when made by probate judge where no service 
is rendered to which any fee or fees are attached, fifteen cents. 

The price of printing notices required by law to be printed 
in some newspaper^shall be allowed in addition tathe fees here- 
in allowed. 

Sec. 9. For any service performed. by the probate judge in 
any matter within the jurisdiction of justices of the peace, he 
shall be allowed the same fees as are allowed by law to the , 
Justices of the peace for like services, and no more. 



MASTER IN CHANCERY. 

Sec. 10. For copying any paper or instrument of wrirting. Master in 
taking testimony, for every ten words, one cent. chancery. 
Swearing each witness, ten cents. 

Making report of facts or conclusions of law, or upon ex» 
captions, for every ten words, one cent. 

And such additional fee as the court shall allow, not'exceed- 
)Bg in any one cause, the sum of ten dollars. 

Certificate and seal, twenty-five cents. 

Taking afEdavit, twenty five cents. 

Advertisement of sale af property in rkewspaper, in addition 
to the price of printing, sixty cents. 
For making sale, one dollar. 
Report of sale, one dollar. 

Making deed for lan<i sold on decree or order of sale, in ad- 
dition to price of revenue stamp, two dollars. 

Commission on the amount of purchase money received and 
disbursed by him of all the property contained in each decree 
or order of sale, shall be, for each dollar not exceeding three 
kundred dollars, two cents. 
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Sheriff'! F6«c For cach dollar above three hundred and not exceeding one 
thousand dollars, one cent. 

For every dollar above one thousand dollars, one half cent- 
In all eases in the district or supreme court, when persons in 
whose favor the execution or order of sale is issued, shall bid 
in the property sold on execution or decree, the sheriff or aias- 
ter making such sale, shall receive five dollars as his per cent, 
on such sale^ and no more. 

^US1?1CB OF TH3 PEAOE. 
yirastioe of the Scc. ll. Docketing each cause, twenty-five cents* 

pwkca. Fees o» m ^ - n 

lakmg affidavit, twenty-five cents. 

Filing petition, bill of particulars, or other paper necessary 
in a cause, ten cents. 

Issuing summons, capias, subpoena, order of arrest, or venire 
for jury, fifty cents. 

Issuing execution, order of sale, order of attachment, order 
of replevin, and entering return therein, fifty cents. 

Issuing of restitution, and entering return therein, one 
dollar. 

Administering oath -or affirmation to witness, ten cents. 
Entering judgment in any cause, fifty cents. 
Taking acknowledgment of deed or other instrument^ fifty 
cents. 

Swearing jury, twenty-five cents. 

Gopy of appeal, certiorari^ or copy of pleadings or other 
papers for any purpose, for each ten words, one cent. 
Taking depositions, for each ten words, one cent* 
Certificate and seal, twenty-five cents. 
Issuing warrant or mittimus, fifty cents. 
Taking information or complaint, fifty oents^ 
Discharge to jailor^ twenty-five cents. 

Dismissal, discontinuance or satisfaction, twenty-five cents. 
Written notice to party or parties, ten cents. 
Filing notice and opening judgment for re-hearing, thirty 
cents. 

Each adjournment, fifty cents. 

Performing marriage ceremony, three dollars- 
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Each day's attendance upon trial of a cause, after the first JoBttMsFeM 
day, one dollar. 

Taking and approving bail bond, twenty-five cents. 

Entering voluntary appearance of defendant, twenty-five 
cents. 

Issuing attachment, fifty centSv 
Entering motion or rule, ten cents. 
Rule of reference to arbitrators, fifty centsv 
Entering award of arbitrators, twenty-five centSv 
Commission on money collected on judgment without execu* 
tion, shall be one per cent, on the amount. 

CONSTABLES. 

Sec. 12. Constables shall be allowed the same fees as are al- coMtabiet 
lowed to sheriffs for like services. 

REGISTER OF DEEDS. 

Sec. 13. For recording deed, mortgage, or other instrument^ Agister ofd««d« 
and indexing for the first four hundred words, seventy»«five 
cents. 

For each additional folio> ten cents. 

Copy of record, for each ten words, ten cents. 

Certificate and seal, twenty^five cents. 

Making certified abstract of title, for the first deed or trans«« 
fer, one dollar. 

And for each additional deed or transfer, ten cents. 

Entering satisfaction of mortgage or lien, twenty-five cents. 

Issuing marriage license and administering oath when neces^ 
sary therein, one dollar and twenty-five cents. 

COUNTY CLERK. 

Sec. 14. Issuing certificate of election, twenty-five cents. 

° fs * Oonntjoltrk 

For performing the duties of clerk of the county commisw -Feesoi 
sioners, and attending to the business of the county, such sal» 
ary per annum, to be paid by the county quarterly, as the 
commissioners of the county shall allow, not exceeding in any 
year the sum of four hundred dollars. 

For each certificate and seal in other cases, twenty^five 
cents. 

For recording each certificate of marriage, twenty^five cents. 
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JURORS. 

jmtprm. »«e. of Sec. 15. For Cfich day's attendarvce at aay distrrct couFt, as^ 
gisand, petit or special juror, to be paid b.y the county^ two 
dollars. 

Traveling expenses for eacbmile actually traveled^ the mile- 
age to he circular and pai<i by the county, five cents. 

COUNTY SURVEYORS. 



9»m m if snnreyor 
— F«M of 



Sec. 16. Five dolTar^ per day when actually eraproyed' arwl 
mileage. 

For each lot laid out aad platted in any city or town, twen-^ 
ty-five cents. 

For each copy of plat and certificate, fifty cents.. 

Recording each survey, twenty-five cents. 
^ For each mile actu;vlly and necessarily traveled itb going- to- 
work, ten cents. 

For establishing each corner, twenty-five cents. 

For ascertaining !;ho location of a city or town lot in- an old 
survey, and measuring and marking the same, two dollars.. 

For surveying county roads, per day, four dollars. 

Expenses of necessary assistance shall, in ad lition, be paid 
by the party or parties requiring the work to be done. 

PRINTERS.. 

Frut»r«. Fees or Scc. 17. For printing and publishing Vegal adYertisem«ent in 
newspapers, as follows : 

Each square of one hundred words for the first insertion, 
one dollar and fifty cents. 

Each subsequent insertion, for each square of one hundred 
words, sevenry-five cents. . ♦ 

Each legal advertisement under one hundred words, shall be 
deemed a square, and after the first hundred, twenty-five 
words or more, under one hundred words, shall bo deemed a 
gquare. 

For publishing lands, each description, twenty cents. 
For publishing delinquent town lots, oach description, fifteen 
cents. 

13* 
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Sec. 18. Interpreters or transUt^rs may bo allowed such rem or 
eompensatioti for their services as tbe court sball certifj to be 
reasonable and just, lo be taxed and collected at other costs^ 
but the sau^e shall aot exceed two. dollars per day. 

NOTARIES PUBLISH 

Sec. 19^. For e^ch protest, one dollar and £rty cents.. voUri«pvUi« 

. —Fees of 

♦ For recordin;^: the same, fifty cents. 

For takin^g affidavit and seul, twef>ty-five cents. 
For aduiiriidtering oath or affirnKitionv ten cents. 
For taking deposition, each ten words, one aiKl a balf cents.. 
For each certiQcate and sea V twenty -fiye* cents. 
For taking acknowledgiueat uf deed or oiher inetrumeat^ 
ffty cents. 

COUNTY TRHTASURBR. 

Sec. 20. Each county treasurer shall receive for bis services coimtytrMMrir 
the following fees : — Feeioi 

On all money collected by bim for each fiscal year^ under 
three thoasand dollars^ four per cent.. 

For all suuki over three thousand dollars and under five thou- 
sand dollars, two per cent. 

On all sums over five thousand dollars, one per cent. 

On all smBs collected, per cen^tage shall be allowed but once^ 
and in eompatii>g the amount eoll<ected for the purpose of 
charging per centage, all sums, from whatever fund derived^ 
shall be included together, except the school fund. 

For going to the seat of government to settle with the tern 
ritorial treasurer, and returning therefrom, a traveling fee of 
ten cents per m^le, to be paid out of the territovial treasury. 

For advertising and selling lands for delinquent tax, an ad>» 
ditional fee of five per cent., to be collected only in ease such 
lands are actually sold, and then in eaae of the person buying 
the same ; but for all other <;ases and services the treasurer 
shall be paid in the same pro ratcn from the respective funds 
collected by him, whether the same be io moaey,. territorial or 
county warrants. 

On school moneys by him oolkcted,.he shalL receive a com-* 
mission of but one per cent^ 
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And in all cases where persons ontside of the Territory ap- 
ply to the treasurer by letter to pay taxes, the treasurer is aa- 
thoriaed to charge a fee of one dollar for each tax receipt by 
him sent to sucB person. 



AraMiora 



ASSESSOR. 



Sec. 21. Each assessor ehall receive for his serviced the fol* 
lowing fees, and no more : 

For each and every day actually engaged, the sum of three 
dollars. 



.Ooaaty 
conunissionerB 
— rees of 



CO0NTY GOMMISSIOHBRS. 

Sec. 22. County commissioners shall each be allowed for the 
time they shall be necessarily employed in the duties of their 
office, the sum of three dollars per day, and five cents per mile, 
to be paid out of the general county fund ; and it shall be 
their duty to furnish the necessary blank books, blanks and 
stationery for clerks of the district courts county clerks, treas- 
urer and probate judge of their respective counties, to be paid 
out of the county treasury. 



Witntsset 

— VeM of 



Jvy fMB» how 
psid 



WITNE88BS. 

Sec. 23. For each days attendance before the district court 
in civil cases, one dollar and fifty cents and mileage. 

In criminal cases, or before any other court, board or tri- 
bunal, one dollar and fifty cents per day, and mileage ; 

Provided That in all criminal cases witnesses shall be paid 
out of the treasury of the proper county. 

Sec. 24. There shall be paid by the party against whom a 
verdict is rendered, in the district court, a jury fee of five dol- 
lars, to be taxed in the bill of costs ; and when collected to 
be paid into the county treasury ; and for each trial by the 
court, a fee of one dollar, to be taxed, collected and paid in a 
like manner, for the use of the county. 

Sec. 25. In each criminal case tried by a jury, upon a con-* 
viction of the defendant or defendants, there shall be taxed in 
the bill of costs, a fee of six dollars as a jury fee, and judg- 
ment therefor shall be rendered against such defendant or de- 
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fendants, T?hich stun, when collected, shall be paid into the 
Cotinty, for the use of the county. 

Sec. 26. In all actions, motions and proceedings in the su- ooits,how taxed 
preme, district, probate or iustices courts, the costs of the 
parties fihall be taxed and entered on record separately. 

Sec. 27. The clerk of the supreme court and of each district ^^SSaiI^ 
court, the register in chancery, probate judge, sheriff, justice 
of the peace, constable, or register of deeds, may in all cases 
require the party for whom any ser?ice is to be rendered, to 
pay the fees in advance of the rendition of such service, or 
give security for the same, to be approved by the officer. 

Sec. 28. It shall be lawful for any person to refuse payment ^JJSc^my be 
of fees to any officer who will not make out a bill of particu- 
lars, fiigoed by him, if required, and also « receipt or discharge 
signed by him for fees paid. 

Sec. 29. No sheriff, coroner or constable shall be entitled to ^Jg^'^h^n* 
receive oa mesne or final process, any fees provided for in this 
chapter, unless he shall return upon the process upon which 
any charge shall be made, the particular items of such charge. 

Sec. 30. If any officer whatever, whose fees are hereinbe- {}!Sgii ft«V°* 
fore expressed and limited, shall take greater fees than are so 
hereinbefore limited and expressed, for any service to be done 
by him in his office, or if any such officer shall charge or do'^ 
mand, and take any of the fees hereinbefore ascertained and 
limited, where the business for which such fees are chargeable 
shall not be actually done and performed, such officer shall 
forfeit and pay to the party injured, fifty dollars, to be recov- 
ered as debts of the same amount are recoverable by law. 

Sec. 81. All officers whose fees are by this chapter deter^i om^^ yXir"* 
mined, are hereby required to make fair tables of their respec- 
tive fees, and keep the same in their respective offices in some 
conspicuous place, for the inspection of all persons who shall 
have business in said offices ; and if any such officer shall neg- 
lect to keep a table of fees of his office as aforesaid, such 
officer shall, for each day of such neglect so to keep a table of 
fees of his office, forfeit and pay the sum of five dollars, to be 
recovered by action at law, before any justice of the peace, 
for the use of the county in which the offense shall have been 
committed. 
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U. 8. 1»Tt011» 

•tempt charf •* 
•ztrft 



po«ii toav»(»ifti Sec. 82. It shall be the duty of the district court, atetck 
term of court, to appoint a competent number of bailiffs to 
wait on the grand jury and court during the term, who shall 
. be allowed for their services two dollars per day, to be paidb; 
the county. 

Sec. 83. All officers whose fees are hereinbeforo^ limited^ 
and expenses are allowed, may charge and demand as. herein* 
before allowed, the price of all the United S.tateii veyem 
stamps required to be u.ned in the discbarge of their officiil 
duties, aad the same shall, be taxed with, costs as in ether casea 
of fees. 

Sec. 84. The prosecuting attorney in each coanty shall re- 
ceive such compensation for his attendance upon the disferici 
court,, and for his services, as shall be fixed by tbacrder of tha 
judge allowing the same ; 

Provided llhn% ilk na instances shall there be allowed t 
greater sum than two hundred dpllars for each term of thecoartr 
whether a regular or special term. And for preparing and ex- 
amining official bonds, each, one dollar. 

Sec. 85. Every officer, whose salary is< in tho nature of a 
per diem, shall, before drawing any money on account of sud^ 
salary, subscribe an oath or affirmation in form following: 

I9 A. B'^do solemnly swear [or affirm,] that I have beea 
■ - days necessarily and diligently engaged ia the duties^ 



FtoseenttiKg 

attorD«3r~ooin- 

peoMtion. 



Offlctr t|>tok* 
oath 



Form oC 



of my office as [insert title of oflSce.]. 



Attest by- 



[Officer*s name,] 



Duty of dis- 
fctirslog officer. 



Any disbursing officer of this Territory who shall, pay any 
portion of the salary of any officer aforesaid before such oath 
or affirmation is subscribed, shall forfeit to this Territory tha^ 
aum of fifty dollars, which forfeiture may be sued for by 'any 
tax-payer. 

^usepeai«d^ Sec. 86. AU acts and parts of acts in conflict with this act) 

are hereby repealed. 
Tftke ofTect.when Scc 87. This act shall be in fall force and effect, from tni 

after its passage. 
Approved^ Jan. 14, 1869. 
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FENCES. 



oh:a.i>teii 7^ 

AN ACT StTPPLEMENTARY AND AMENDATORY TO 
CHAPTER FIFTEEN, LAWS 186r)^6, ENTITLED 
"AN ACT TO ESTABLISH A FENCE LAWr ^ 

£e it enacted by the Legislative Assembly of the Territory 

<yf Dakota: 

Section 1. That a fence constructed by placing the end of Kind 
>po8t8 firmly in the ground, not to exceed twelve feet apart, 
and by firmly securing thereto one1)oard, rail or pole at the 
top a«d three strands of coraraon fence Vire below, or by pla^ 
cing the end of posts firmly in the groand not to exceed thirty^* 
Uwo feet apart, and by firmly securing thereto four strands of 
-common fence ^ire, with a swing post every eight feet between 
the stationary posts. The wires to be not more than twelve 
inches apart on the posts, and the lower wire to be not more 
-than twenty inches above the average surface of the ground, 
along each joint or length of fence. The top of said fence 
shall not be less than four and a Jialf feet above the average 
^surface of the ground. 

Sec. 2. That a fence made as described i^ section 1 (one), sum 
shall be deemed a lawful fence when in good repair. 

Sec. 8. That section eleven (11), chapter fifteen (15), laws ^.^ii,cht^w 
1865-6, is hereby amended by striding out of said section all uncBded 
after the word apply,'* and insert in lieu thereof the words 
^'to all the counties of this Territory." 

Sec. 4. This act shall take effect and be in force from and ActtoUke 
after its passage and approval, 

Approved, Jan. 15, 1869. 
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AN ACT TO PREVENT THE OBSTRUCTION OR DF- 
JURY OF HIGHWAYS AND BRIDGES. 

Be it enacted by the Legislative Aeeemlly ef the Territory cf 

Dakota z 

u auwftu to Section 1. It &hall be unlawfal for way person to obstruct or 

obftnict or plow _ , , i i t ii« 

«p plow up, or cause to be obstructed or plowed up, any public 

highway, or public street of any town, or injure any bridge. 
PerMns so 8ec« 2. Evcry person so offending shall he liable to a fine iO' 

offending liable 

any sum not more than one hundred dollars;, and also liable 
in civil action for all damage to person or property by reason 
of any such obstruction or injury ; Provided^ That this act 
shall not apply to plowing done by order of any road snperri* 
sor for the purpose of working any highway or street*. 
Duty of road Scc. S. It shall bo the duty »f any road supervisor having 
personal knowledge of^ or on being, notified in writing of, any 
obstruction in the highway or public street in his district, to* 
immediately remore or cause to be removed any such obstruc- 
tion. 

Co m|>l alnt In ^ Sec. 4. If any person or persons shall willfully, carelessly 
SnyicSoS*^'^^*' or negligently obstruct or injure any public highway, public 
street or bridge^ it shall be the duty of the road supervisor of 
the district in which such obstruction is placed or iftjury done 
to enter complaint in behalf of the people against the person or 
persons so offending, before a justice of the peace of the 
county ; and on conviction thereof the fine so collected shall 
be immediately paid over to the treasurer of the county foe 
the benefit of the common schools. 



Biip«rvi0or 
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Bee. 5. It sball be the dvty of the distriet attomye to proB« wynm 
eoQte all iriolAtioneof this act in their reepeetive cotmtieB. 

Sec. 6. All acts and parts of acts m eonfltct with this act f^i^^^^ 
are hereby repealed. 

Sec. 7. This act shall be in force from and after its passage fJiiJ^**^ 
and approTal. 
Approved, Janaarj 9, 1869* 



CHAPTER 9. 

AN ACT SUPPLEMENTARY TO **AN ACT TO PRO- 
VIDE FOR THE OPENING, VACATING AND 
CHANGE OP HIGHWAYS." 

Be it enacted by the LegMatiw Aeeembly of the Territory 
of Dakota : 

Section 1. The board of county commissioners shall have SStiwiSrrihtii 
the power to locate and establish highways on a section or ^Mtiuld ei-^ 
quarter line, when the initial and terminating points can be — w''*''***^^*'* 
clearly described, without the appointing of viewers or services 
of a surveyor, upon the petition of twelve freeholders or bona- 
fide claimants of the county, six of whom shall reside in the 
immediate neighborhood of the highway proposed to be loca^ 
ted, if they shall be satisfied that notice of such application 
has been given, by publication three weeks successively in a 
aewspaper published in the county, or by posting up notices in 
three of the most public places in the neighborhood of such 
proposed highway, at least twenty days before the meeting of 
the board at which such petition is presented, shall at their 
next regular meeting, if no remonstranco has been presented 
to the location of said proposed highway, locate and establish 
the same, on the section, or qtiarter line specified in said peti« 
tion, and shall order the same to be opened and kept in repair, 
and shall cause notice thereof to be given to the proper super- 
visors. 

14* 
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Sec. 2. If any pereon &r persons, whose land adjoins sail 
proposed section or quarter line highway, shall feel aggrieved 
thereby, sucll person may At any time before final action of the 
board thereon, set forth such grievances by way of remon* 
strance, an<i the saiil board shall .thereupon appoint three dis* 
interested freeholders, aa viewers, and assiga a day and place 
for th^m to meet 

Sec. 8. S«ch viewers having five day« notice, to be given by 
the party «r parties remonstrating, shnll meet ftt the time and 
place designated, and talce an oath faithfully to discharge the 
duties assigned them, and proceed to view the proposed high- 
way and assess the damages, if any, which such objector or ob- 
jectors may sustain from such bi>j;hway being opened, and shall 
report the same to the ensuing session ol such board. 

Sec. 4. If a majority of the viewers assess and report dam* 
ages in favor of the objector or objectors, and the board shall 
consider the proposed highway to be of sufficient importance 
to the public, they shall order the costs and damages to be 
paid out of the oounty treasury ; 

Provided^ That in arriving at such determination and award 
the benefits to accrue to such owner or occupant, by reason of 
opening said highway, are to be considered in making said 
award. But if a majority report against the clainoi for dama- 
ges, tie objector or objectors shall pay the eosts; and when 
payment of damages is wade as herein provided, such highway 
shall be recorded and ordered to be opened and kept in repair 
as hereinl)efore provided. 

Sec. 5. The person or persons remonstrating shaJl give to 
the board of county commissioners approved security for the 
costs in case a majority of the viewers report against the clain 
for damages. 

Sec. 6. This act shall take eifeet from and after its passage 
and approval. 

Approved, December 25th, 1868L 
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JUSTICES COURTS. 



CHAI^TER 10- 

AN ACT TO AMEND AN ACT ENTITLED '*AN ACT 
TO ESTABLISH THE COURTS AND DEFINE THE 
JURISDICTION OF JUSTICES OF THE PiiACE/' 
APPROVED, JANUARY 4Ta, 1866. 

Be it enacted by the Leghtaiive Afsemhly of the Territory nf 

Dakota : 

Section I. That sections 207, 208, 209, 210, 211, 212, 218, wut .ectio.. 
214, 215, 216, 217, 218, 219, and 220, of an act to establish 
the caurts and define the jurisdichon of justice of the pe»cc, ^ 
approved, January 4(h, 1866 ; be aiid the same are hereby re'- 
spealedy and that tber^ be enacted in lieu thereof the following t 

&ec. 2. A-ny justiee ef the peace within his prooer county *ower of jmum 
«hall have power td inquire in the manner hereinafter specified 
of M cases of foreible entry, or detention of real property. 

Sec. 8. This proceedingis -allowables proceedUj 

1, Where the defendant has by force, intimidation, fraud, or 
stealth, -entered tipon the prior actual poeseesion of another in 
regard to real property and detains the same.; 

2, Where a lessee holds over after the termination of his 
lease, agreements, or contract 4 

3, Where the defendant continues in possession after a sale 
hy foreclosure of a mortgage or an execution, unless he claims 
ty a title paramount to lien by virtue of wh<ioh the sale 
was made, or by title derived from the parchaser ac the sale. 

Sec. 4. The non-payment of rent at the time stipulated ehall JJ^^pj^®"* 
•enable the lessor to resort to this action. 

Sec. 5. Before suit can be brought in any except the first of Notice to fluM 
>the classes designated in section 3 hereof, three days notice (to 
Kjuit ouist be ^iven to the defendant in writing. 
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Sec. The legal representatives of a person who might 
have been plaintiff if alive, may bring this action after his 
death. 

Sec. 7. The eomplaiii't nnst be k> writing and' verifiied by the 
party, his agent or attorney. 

Sec. 8. The proceedings may be had before any jkistice of 
the peaee of the eoitnty where the premises are situated and 
shall be governed by the same rule& as other eases before jus-^ 
tices of the peace except as herein modified ; Provided, hom 
ever^ That the (|aestion of title can not be investigated under 
the provisions ef tbi« act. 

See. 9. The time for appearance and pleading must not br 
less than two nor more than four dajs from the time the sum* 
mons is served on the defendant. 

Sec. 10. Ko adjournments or continuances shall be made for 
more than five days, exeept for witnesses residing without the 
Territory. 

Sec. 11. If the^ defendant is found guilty, judgment shall be 
entered that he be removed from the premises, and that the 
plaintiff be put in possession thereof and a warrant of removal 
shall issue aceordingly to which shall be a clause commanding 
the officer to lev^ the eosts as in ordinary actions. 

Sec. 12. An action voder the provisions of this ac<^, can not 
be brought in eonnectiea with any other,, nor can it be made 
the subject of set oC 

See. 13. A warrant of removal can be executed only in the 
day time. 

Sec. 14. An appeal taken in the usual way, if security be 
given in the usual manner together with further security for 
payment of rent or damages, shall suspemi all further proceed** 
ings until the cause is determined in the district court.. 

Sec. 15. The district court upon the trial of such appeal may 
make such disposition of the case as j^ustice may require. 

Sec. 16. Costs shall be taxed as in other cases before jasticea 
of peace. 

Sec. 17. This act b^ing deemed of immediate importance 
shall take effect and be in force from, and after its passage audi 
approval. 

Approved, Jan. 8, 1869- 
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AS ACT RBPEALINO CHAPTER 47 OF THE GENBlfc. 
AL LAWS OF DAKOTA. 

JSr it enacted ly the Leginlatwe AwenMiff of tie Territorj/. of 

Dakota :. 

Section 1. Tk»t Chapter 4T, of tbe- €feoeral: Laws- of m^^^.r^pmim 
1862 — 3, enti'tled '*An Act to secure the free passage of Logs 
and Lumber down the several rivers ol this Territory/' Ap- 
proved, Jaauftr J 2nd, 1863> be * and the same is hereby re*^ 
pealed. 

See. 2. This act shall take effect antf be in force from, and iwhen?***^ 
after its passage and approval by the Gbver nor^ 
Approved^ Jan. 8„ 1869^ 
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AN ACT CONCERNING LOST GOODS AND ESTRAYS. 

Be it emac^edby ihe Legislative Assemlltf cf ike Territory of 

Dakota:: 

Tjo person shall Section 1. No person shaTl talce up 'an estray animal except 

take up eKtravs, *^ • * i ■ . • 

•xeept.Profidea in the ct^uftty wherein he or she resides, and is a liouseholder, 
or holds a claim under the pre-emption or homestead Ltws, nor 
unless i^be same be found in the vicinity of his or her claim or 
place of residence ^ Provided^ That this skall not be «o con* 
strued as to prevent taking up of any estray found in the un- 
inhabited parts .of this Ternitory^ and at a distance of ttn 
miles from any iiabitation^ 
•Daring wbat Soo. 2. No peoi^on shall take up my estray animal mention- 
ed in the next section in any county except during the monthfl 
of October, November, December, January, February and 
March, unless the same is found trespassing upon the claim, or 
^within the inclosure, of the person taking up the same. 
«haii^givonoti« Sec. S. Evcry pcrson who shall take up any estray feoree, 
iJIlndlul2 niare, colt, mule, ass or any l>€adof neat cattle, she.ep, hog^ or 
'«ffacMi goat, shali within fifteen days thereafter givis nouco of tfae 

£nding and taking up of such animal, by posting a written md* 
Yerti^ement thereof, with a description of «uch estray^ and tbe 
marks and brands therem, in three public places in the county 
wherein he resides, or by publis^hing such advertisement three 
times in a weekly newspaper, if there is a newspaper published 
in the county in which the estray is taken up, and if the same 
be not called for or claimed by any person within twentyitwo 
<lay8 after the posting of. such notice, or within three weeks 
After the first insertion of fluch notice in a newspaper, the per- 
son taking up such estray animal shall go before some justice 
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•f the peac» of the county wherein he. resides, and innke oatir 
that such ani<nal was found esiray by him, and the place where 
the same w<a8 found, that the marks and brands thereon have 
*not been efifaced or akere'L by. bm since the taking np, and- 
that he hath duly advertised' the same aa requiped by law 
every such affidiivit shall be made aj)d. subscribed m the dock'- 
at of sujh justii;e, and shall, be sufficient proof of the adver.*^ 
tisement of such estray aa herein, required. 

Sec. 4. Such justice of the peace shall. thereupon^ issue.his jtaxticttoi 
warrant to. three dii}interej$ted householders of the couuty, un- whoHt, 
Jess their attendance Dcay be otherwise had, commanding them — siwuiMport. 
to attend- at such place as may be thei^eirv mentioned, to api* 
praise such eati ay the appraisers so apnoirvted, oi: any two of 
them shall thereupon proceed ta appraise such estrny^und upoQ> 
the con^pleuoiv^ of such apprai^iement shall attend before the 
justice and report their appraifteix^ent and the justice shall 
thereupon enter such appraisement upon liis docket '\n t^ie form., 
of an affidavit or oenificate of the a ppraisers^. setting forth a. 
description of the e^tniy appraised, the marks and brands 
thereon, the name and place of residence of the person taking, 
the same up, and that the appraised' value of such estray is a> 
fair and true valuation thereof;, and such affidavit shall there-' 
upon be subscribed by the appraisers,, and swotn ta before such, 
justice. 

Sec. 5. Upon, the completion of sucK appraisement as afore- upn^eompiettoir. 
said, the justice of the peace before whom the appraisement is m^aTjiiMtuMto. 
had shall forthwith posX in three of the most public places ia 
his county,, or publish throe timas in a newspaper if there is a 
newspaper published io the county; a notice of the taking up* 
of such estray, with a description thereof and of the marks 
and brands thereon, and. tho name and plaee el residence of 
the person taking up th^ same; 

Sec. 6. Such justice shall also^ transmit »Copy of micB affi^ justice to tr»»- 

.^1.1. niitconyof 

aavit or certiGcate of the appraisers certified by him- to be a affidatu. to 

' ^ / whom. When* 

true copy from his docket to the register of deeds of his county 
within ten days after the comphtion of such appraisement. 

Sec. 7. Every register of d«eed^ upon receiving any such ReoonMiB 
certified copy of such appraisemeat shall forthwith cause the 
same to be recorded in a book to \>e kept in his office, to be 
entitled the "Estray Register." 
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When two or Sec. 8. If two or mpro animals are taken np at the same 
are taken up at time bv the satBe person, both and all thereof shall be nam^ 

the same time • ^ \ 

bered in the -same advertisement and appraisement, and the 
same fees are alllowed as for the advertisement or appraise- 
ment of one estray. 
iTheu perion Sec. 9. Whenever any person shall appear and make claim 

shall appear and * ^ ^ tr 

"TB^j^^mij of *® estray eo taken up, such claimant and the person taking 
?aSe° ammi^^ ^^^^ ostray shall go before the justice of the peace before 
oMttt final whom such appraisement was had, or some other justice of the 
peace of the county, and such claimant shall make affidavit in 
"writing subscribed by him setting forth his name and place of 
reeidence aiid that he is the owner of such estray, describing 
it, and thereupon the person taking up such estray shall be 
authorized to deliver the same to such claimant upon payment 
of all fees advanced by him in accordance with this chapter, 
and hjs reasonable charges for keeping and caring for such es- 
tray. If tke parties can not agree as to the amount of such 
charges, the same shall be assessed by such justice of the peace 
and euch assessment shall be final. Every affidavit required 
by this section shall be made and recorded upon and within the 
docket of such justice of the peace% 
tr«ftray*enot Scc. 10. If any such estray be not claimed and taken away 

•claimed within . 

TOt SSidiny ^^^'^ y®^^ ^^^^^ appraisement thereof as hereinbefore 
Pollen provided, and if the person taking up such estray shall have' 

<;aused the same to be advertised and appraised as provided by 
sections three, four and five, and shall not in other respects 
have violated the provisions of this chapter, and if the ap- 
praised value of such estray does not exceed fifty dollars, the 
property therein shall immediately - vest in the persons taking 
the same up. 

Jjcjedfflftr Sec. 11. liF the appraised value of any estray exceeds fifty 
dollars, and the same is not called for within one year after the 
appraisement thereof the person taking up such estray shall 
notify some justice of the peace of the county, and such justice 
shall appoint a day and place for the sale thereof and cause no- 
tices of such sale to be posted in three public places in the 
county at least twenty^two days before such day so appointed, 
or shall cause such notice of such sale to be published three 
times in a weekly newspaper, if there is one published in the 
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couDtj, and <m the appointed day the person taking up stroll 
estray shall have the same preseat at the place fixed by the 
Justice, and the justice shall proceed to sell such estray at pub- 
lic auction for cash, and after paying the proper fees and 
<;harges for taking up such estray and caring for and keeping 
the same to be fixed by such justice and the fees advanced for 
the appraisement and advertisement of such estray as herein 
provided, and after deducting the fees allowed such justice for 
«uch sale and the advertisement thereof, the residue of the 
proceeds of such sale shall be paid to [the] county treasurer who 
«hall receipt to the justice therefor. 

Sec. 12. All moneys so deposited with the county treasurer u<m»yu so 

. 5 . , - . , , deposited witk 

«hall by mm be retained in the treasury for six months there* tbeoomntj 

1 i. 11 t 1 1 trewnrer re- 

after, separate and apart from all other moneys; and if the ^ow^J^^** 

owner of any such estray so sold as aforesaid shall within such 
period appear before the board of county commissioners and 
establish his title to such estray, such board of commissioners 
shall order the amount so paid into the treasury to be refund- 
ed to such owner; if no such owner appear within six months 
after the deposit of any such sum of money as herein pro^ 
Tided, the same shall be passed to the school fund of the 
county, and shall be accounted for aad expended as other 
school moneys are. 

Sec. 13. Whenever any sum of money is paid into the Janice to de- 

. - , , , r , . . lirertotreaauref 

county treasury by virtue of the eleventh section, the justice 
paying the same shall deliver to the treasurer a certificate set< ^^^^ 
ting forth a description of the estray from the sale of which 
the same was obtained and the marks and brands on such es* 
stray, and the name of the person by whom such animal was 
delivered to him to be sold ; and such certificate shall by the 
treasurer be filed and preserved in his office to the end that the 
right of the owner of such estray to receive such sum of money 
may be readily established. 
Sec. 14. The following fees shall be allowed for services per- Fee* »iiowed for 

° * serrlces per- 

formed under this chapter ; SSriliew"^***' 

To justices of the peace for issuing any warrant of appraise- 
ment, fifty cents ; 

Entering the affidayit of appraisement and receiving their 
oaths thereto, fifty cents ; 
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TiiRingand entering tho affidavit of the taking up of vof 
•stray, fifry cents ;. 

For posting advertisements as req>uired< by the provisions of 
this act, and certifying a copy of the affidiwits ot the appuii- 
ars to the register of deeds, fifty cents ; 

Posting notices and selling such estray, two doHars ^ 

Advertising fiuch estruy. if published in a newspaper, thret 
dollars ;. 

To each appraiser^ twenty-ffve cents ;: 

To register of dee()»(oit eaeh inspection of the estray regir 
ter to be kept in his of&oe^ ten cents, which shall be in fall of 
all fees for services re(^aired to be performed by them under 
thi:* net ; 

Tlie ffes^fvf justices of the peace^ advertising and appraisers 
shall be paid by the person taking up^the estray, but the same- 
shall constitute a first lien upon the estray and shall be paid bj 
the owner before he shall be entitled to* take aw^y such estraj. 

Sec. 15» The manner of taking upv appraising, advertising 
and dispoMng of any lost goods or personal property whidt 
may be found upon the highway, or in any other place, shill be 
the same as herein provided. 

Sec. 16. If any person not authorized so to do shali takeii|r 
any estray or lost goods, or if any pnrson taking up any sudr 
astray or any lost goods- shall willfully neglect to cause the 
same to be adverti^sed and appraised as herein. provided or vshiU 
work or use any such estray beast, except in a prudent maaner^ 
and so as net to injure the same, or shall when working sack 
beast fail to sufDcienily feed and properly care for the same^ 
every such person so offending shall forfeit twenty-five dollars 
to. the owner of such estray, to be recovered by action of debt 
before any justice of the peace ; Provided, howevevy Tiiat saeb 
action. shall not be a bar to an action commenced by the owner o£ 
SHch estray against the person taking up the same, if such ani- 
mal shoald receive a permanent injury or be rendered useka 
Because of ifl treatment iniiicted,. or neglect received from thi 
]^erson taking i^^p such estray.. 

Sec. 17. If any person ah aU attempt to conceal- any estraj 
any lost goods found and taken up by him, or shall effiiee 
any brand or marks therean, or carry the same beyond theliri* 
14 
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rt3 of' this Territory, or knowingly permit the aame to^he dona, 
er shall willfully fail to caose the sime to be »old as req^aired 
by this act ; every such person so oSei^ng shall forfeit » sum 
mot less than ten dollars nor more than oi>e bandred dollars, to 
be recovered by information commenced bj the district attor^ 
ney before any justice of the peace of the comty^ onO'^balf to 
be paid to the informer and the other half into^tbe eountj treas- 
Hry for the benefit of the school fun J of such county. Every 
person eonvieted under the provisions of this- section shall be 
Yraprisoned in jail^ until su'cb fine is paid. 

^ec. 18. Any justice of the peace who shall fall' to pay over juitice pe«o« 
to the county treasurer any moneys arising from the sale of any mr'monej? 

- , •riilnf from salt 

fstray or lost goods under the provisfoos of this act, shall be 
guilty of a misdemeanc^ and upon conviction thereof shall p^y 
a fine oi not less than twenty dollars nor more than one bun- 
dred dollars for each estray Cor the benefit of the common 
school fund of the county^ 

Sec. 19*. Anj; person taki»s up any estray beast may wosk May work and 

A *u • j j i-i. -- u«e In a prudent 

and use the same in a prudent manner and so as not to injure maaoexr 
the same, but during the time of working and using such estray 
shall not be allowed to receive or charge any compensation for ^ 
the keeping thereof*. 

Sec. 20. If any. estray after being duly advertised and ap- u^m^j fUe^w^ 
praised as iMrovided in the- third section of this act shaH, witbi« ^^1°^ Bamo 

^ ^ ^ , • ^ ' BotehargMbla 

out the fault of the person taking up the same, die or be stolen —^ben 
or eseape and wander away, the person taking the saiae up shall 
not be chargeable therefor* 

Sec. 21. The place of sale of e«trays and lost goods under ruceof iiaia 
the provisions of this aet shall be at the county seat of the 
county in which the estr%y or lost goods is appraised. 

Sec. 22. Chanter thirty-five of the session law& of 1862. is «i«pt«' 

^ 1862 repftaltd 



hereby repealed; 
Sec. 2S. ThiB 
[ter its passage 

Approved, January 8, 1869^ 



Sec. 2S. ThiB act shaN be in force and take effect from« and Jwst m force aan 
after its passage and ap|H'ovaL 
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MANDAMUS. 



CHA-PTER 13. 



Writ of 
mandamus 



What plaintiff 
matt state 



Discration 



AN ACT DEFINING THE ACTION OF MANDAMUS 
AND PRESCRIBING THE PRACTICE THEREIN- 

Be it enacted by the Legislative Assembly of the Territory 

of Dakota : 

Section 1. That the writ of mandamus shall be the order of 
a court of competent jurisdiction, and issue from the district 
court, commanding an inferior tribunal, corporation, board or 
person, to do or not to do an act, the performance or omission 
of which, the law specially enjoins as a duty resulting from an 
office, trust or station, and it is gran);ed on the complaint of any 
private party aggrieved, without the concurrence of the district 
attorney for the people of the Territory; or on the complaint 
of the people of the Territory, by the district attorney, when 
the public interest is concerned, and it is in the name of such 
private party, or of the people of the Territory, as the case 
may be brought. 

Sec. 2. The plaintiff in such action shall state his claim ful- 
ly, and shall also state facts sufficient to constitute a cause for 
sijich claim ; and shall also set forth that the plaintiff, if a pri- 
vate individual, is personally intereslfed therein, and the extent 
of such interest, and that he may sustain damage by the nom 
performance of such duty, and that performance thereof has 
been specially demanded 'by him, and refused or neglected, and 
shall pray a writ of mandamus commanding the defendant to 
fulfill such duty. 

Sec. 3. Where a discretion is left to an inferior tribunal the 
writ^of mandamus can only compel it to act. It cannot con« 
tirol the discretion of such inferior tribunal. 



/ 
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Sec. 4. The writ may also be issued by the snpreoM court to MayiMi 
«Dy distriot court if aecessary, and also in any other case 
irhere it is necessary to enable it to exercise its legitiiBate 

powers. 

Sec. 5. The pleadings and other proceedings in any action pieaiiiDftMd 
in which a writ of mandamus is prayed, shall be the same in 
all respects as in other civil actions, except as herein charged* 

Sec. 6. Upon the filing of a complaint in an action of man* nung of 
damus, the plaintiff must present the same to a judge of the 
supreme or district ccmrt for an allowance of an alternative 
writ of mandamus. 

Sec. 7. If such judge upon mn examination of such com- {-^or""^"*' 
plaint, is of l^e opinion that cause of action is set out therein, 
be shall make order that the defendant forthwith perform 
the act or acts, the oe^^ission of which is complained of in such 
complaint ^ or that such defendant show cause if any exists, 
at the next term of the proper court, why a peremptory man- 
damus should not issue. 

Sec. 8. Upon the fling of such order in the proper clerk's f„^hVrd?r* 
office, the clerk must immediately issue such alternative writ of 
mandamus ; which writ shall be served and returned as a sum- 
mons and in like manner. 

Sec. 9. TheilefendaDt may state any matter in his answer S*'*'!?^?^"*^' 
which constitutes a defence or furnishes a reason why the 
peremptory writ of mandamus should not issue. 

Sec. 10. If, upon the trial of the issue joined in such action, f^^^.i 
the issue is found in favor of the plaintiff, the court shall order 
the peremptory writ of mandamus to issue forthwith. 

Sec. 11. The writ shall merelv command the performance wnt .baii 

• ^ merely commana 

of the act and shall be directed to the defendant in person, 
and returnable forthwith, and no return except that of full 
compliance shall be allowed ; but time for compliance with 
the command of the writ may be given in the discretion of the 
court. 

Sec. 12. The court upon the application of the, plaintiff may Tua'^ient 
proceed againt the defendant by attachment, oc may direct 
that the act be performed by the plaintiff or some other person 
appointed by the court. 
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]>ari4f.tii« p«o« See. 18. Zhirmr the pendeDoy of the- aotiom t£e comtor 
any jadge thereof, in vaeatioiiy may make temporary orden 
for preTenting damage orii^ry to the plaintiff wtil the oanse 
is deoided. » 

WbMPMpi^ See. 14. When tbe peopk of the Territory ave a party^tiie 

ar« a ptftr attomey may appeal ictthont secturity^ 

Actioo ahui not Soc. 15. The action of mandamns shall^not lie in any cwi 
where the- plaintiff has a plain, speedy and adequate remedy m 
the ordinary cause of oiyilf actions. 

ActtotakteffMt Sco. 16% This act sbflil be in force end effect from and after 
its passage and approval. 
Approned^ Jannai'y ath, ljB6a^ 



MEDIC Aii. PKOEESSION.- 



©K[j^T>TEIl 14. 

AN ACT TO PROTECT THE CITIZENS OP DAKOTit 
TERRITORY, AND ELEVATE THE STANDiiNG Of 
THE MEDICAL PROFESSION; 

ife enaeted 'bif the Legislative AssemMy of tTie Territory of 

Bahota :. 

Haiawfci-for- Sectiott I. That it shall be unlaifful* for any person n^ithin 
what. the limits of said Territory, who has not attended two foil 

courses Of instruction and graduated at some schooi of medi-^ 
cine, either of the United States^ or some foreign country, or 
who cannot produce a certificate of qualification from some 
State or county medical society, and is not a person of good, 
moral characteri^.to practice medicine in any of; its depart 



Digitized by Google 



GfiNER^Ii LkWS. 



21S 



meats far Mward or compenBation, or attempt to "practice med- 
^icine, or« prescribe medicine or medicineSy for reward or com- 
ipensatiofi, for -asy^ sick person' wit&in the said Territory of , 
IDakota.; Provided!, That in all cases when any person haB 
been continuoasly engaged in the 4)tactice of medicine for a 
period of ten years or more, he shall he -censidered to have 
'Complied with the proviaions of this act. 

Sec. 2. Any person living in the Territory of Dakota, or 
jany person coming into said Territory, who shall practice mod- wicribid 
icioe or attempt to practice medicine in any of its departments, 
or perform or attempt to perform any sargical operation upon 
any person within the limits of said Territory, in violation of 
teection one of this act, shall upon conviction thereof, Jbe fined 
lot less than fifty nor more than one hundred dollars for such 
offense, and upon conviction for a second violation of this act, 
'Shall in addition to the above fine, be imprisoned in a jail with* 
iin said Territory Tor a term not less than thirty days, and in 
m case wherein this act shall have l>een violated^ shall any 
person so violating receive a compensation for services render- 
ed ; Providedy That nothing lierein contained shall in any 
^ay be construed to apply to any person practising dentistry. 

Sec. S. This acl; shall take effect and be in force from and aettoiu* 
safter its passage and approval. 

Ji^roveif Jan. 15, 18fi9. 



Digitized by Google 



214 



GENERAL LAWS. 



OCCUPYING 'CLAIMANTS. 



AN ACT DEFINING THE RIGHTS OF OCCUPANCY 
OF CLAIMANTS, PRESCRIBING THE MANNER OF 
ENFORCING THE SAME, AND QUIETING THE 

^ TITLE TO LANDS SO OCCUPIED. 

Be it eriacted bif tie Legislative Assemblt/ of the Territory^ 

of Dakota: 

JuJdhalmade SectioH 1. That whcie any occupant of land has color of 
JJi^mentmader thereto, and in good faith has made any valuable im- 
StiJa^toiudnot provements thereon, and is afterwards in the proper action. 
owneJ^^'"'^''' found ttot to be the rightful owner thereof, he may bring an 
action against the persons so found to be rightful owner, and 
therein shall be determined bis right as such occupying claim- 
ant, in accprdance with the provisions of , this act ; ,and if such 
^ action shall be commenced within twenty days from the rendi- 
tion of the judgment in the original action, no execution or 
other process shall issue to put the plaintiff in possession of 
such property until the provisions of this act have been fully 
complied with. 

What oompla&nt Sec. 2« The complaint in such action must set forth the 
mnttst»te gyouuds ou whioh the complainant therein named seeks relief; 

stating among other things the value of the land so occupied, 
aside from ihe improvements thereon, and also as accurately 
as practicable, the improvements upon the land and the value 
thereof. 

Iu«e may be Sec. 3. Issue may be joined in such proceedings as in other 
joinsd ^.^.^ cases, and upon the trial of such issue or issues, the yalue 

of the land aside from the value of tb^ improvements thereon, 
and the separate value of the improvements must be specificaU 
ly found by the verdict of a jury or by the court upon evi- 
dence adduced in court. 
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Sec. 4. The Judgment upon such finding, if in favor of Boch Jndsment If 1b 
occupying claimant, shall be that' such occupying claimant, pying claimant, 
pay to the holder of the legal title of such lands, the appraised 
value thereof within sixty days from the rendition of such i 
judgment, and in default of \such payment by such occupying 
claimant, that the holder of such legal title shall pay to such 
occupying claimant the full amount of the appraised yalae of ^ 
the imprpvements situated upon such land, and that until such ' 
payment or tender, -and deposit in the proper clerk's office, no 
execution or other process shall issue in the original action to 
dispossess such occupying claimant. 

Sec. 5. The rules of practice now or that may be hereafter Buieaofpra«tic« 

^ in •uch case 

in force in this Territory, shall govern in actions brought un- 
der the provisions of this act, when the same are not incon- 
sistent therewith. 

. Sec. ,6 The purchaser in good faith at any judicial or tax ^^/JStiTar'^ 
sale made by the proper person or officer, has color of title "i^S»*a>io? 
within the meaning of this act, whether such person or officer of*"»«-^rovw«<» 
had sufficient authority to sell or not ; and the rights of such 
purchaser shall pass to his assignees or descend to his heirs ; 
Provided^ jiowever^ That nothing in this section contained 
shall be construed to limit what shall constitute color of '^itle. 

Sec. 7. In the cases above provided for, if the occupying if claimant hai 

1 111.1 committed any 

claimant has committed any injury or waste Upon such land, the injmir 
defendant in the proceedings herein prescribed, may set off the 
amount of the same against any claim for impro^ments made 
by such claimants. 

Sec. 8. Any occupying claimant in possession may at any May at aby time 

1 . . : file complaint 

time file complamt, setting forth his claims to such estate Jjjjjjf *J^dglJ* 
whether of inheritance for life, for years, or under any act of ^^^i^^tobigiTon 
congress, and averring that he is credibly informed and be- wnai judgment 
lieves that the defendant makes some claim adverse to the es- 
tate of the complainant, and praying that such defendant may 
be summoned to show cause why he should not bring an action, 
to try the alleged title if any, and thereupon the court or the 
judge thereof in vacation, shall order notice to be given to the 
defendant by summons issued ; and upon the return of such 
summons duly served, if the defendant so notified shall make 
default, or having appeared shall disobey the lawful order of 

15* ^ 
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the court, U i^riog an action to try the title to such estate 
within such time as the x^ourt shall direct, the coart shaQ enter 
' a final judgment that each defendant be forever debarred and 

estopped from having or claiming any right or title to sncli 
estate adverse to such plaintiff and those claiming by, through 
or under him. 

Bbdlfa^'^^rud^ ^* the defendant in the proceedings prorided foria 
diMiaimaiirifht soction eight thereof^ shall appear and disclaim all right ani 
title adverse to the plaintiff he shall recover hia costs; if he 
shall claim title, he shall show cause by answer why he shooli 
not be required to bring an action and try such titie, and thfl 
court shall make such judgment or order respecting the bring- 
ing and prosecuting of such action as may seem just. 

Aettota«efli}t See. 10. This act shall take effect and be in for^e from and 

— whtn 

after its passages 
Approved, Jan. 4, 1869. 



PARTITION OF LANDS. 



CHj^^PTER 16. 
an act a?0 provide for the partition of 

LANDS. 

Be it enacted by the Legislettive' Assembly of the Territorjj 

of Bdkota : 

whenot^Mtof Section 1. That when the object of an action {s to effect th« 

action ii to •ffoot . . ^ 

pmriitioikofunds partition of real property among several joint owners the com- 
plaint must describe the property, and the respective interesd 
of the several owners thereof, if known. 
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Sec. 2. If the number of shares ar interests is known, %nt m mfuiw ot 

sbiret are 

the oMv^ners thereof are unknown, or if there are, or are €«$)f kaown, but 

' * -awaeH are not 

posed to be any interests which are unknown, contingent <>r 
doubtful, these facts must be set forth in the coznplaiAt w^th 
reasonable certainty. ' 

Sec. 3. Creditors having a specific ^r generaJ lien «pon -all J^|flJ"en*^^°' 
or any portion of the property must be made parties. 

Sec. 4. If the lien is upon one or more undi^ded interest of !l]^??if 

\ r one or mora un- 

«rny of the parties, it shall after partition or sale, remain * '^^^^^^ 
charge upon those particular interests or the proceeds therfeof. . 
But the due proportion of costs is p. charge upou such interesibi 
paramount to all other liens. 

Sec. 5. The answers of the defendants must state among oth- An^erof aefen- 

o danta miiRt state 

er things, the amount and nature of their respectiye interests. 3eny inteJLt 
"They or any of them may deny the interest of the plaintiflFs 
^r any of them : and by supplemental pleading, if necessary^ 
•may deny the interest of the other defendants. 

Sec. 6. Where there ar-e two or more plaintiffs, they may J^^rpiaintSft 
reply jointly, or either of tkem may reply to any or all the repiy-how 
Answers of the defendants. t 

Sec. 7. Issues may thereupon be ioined and tried between wbe' 

»f ^ o joined, how trie4 

any of the eontesting parties, the question of costs on such 
issues being regulated between the contestants agreeably to 
the ppnciples applicable to other eases. 

Sec. 8. Each of the parties appearing, whether as plaintiff ^J^^*^^,^ 
or defendant, must exhibit his documentary proof of title if he *^^»' 
bas amy such, and must file copies thereof with his pleadings. 

Sec. 9. If the statemente contained in the complaint and 
Answers are not contradicted in the manner aforesaid, or by JJ*^*JJ^ 
the documentary proof exhibited as above required, 4jhey shall 
be taken as true. 

Sec. 10. After all the shares and interests of the parties iJUrrfjAarea. 
kave been settled and determined in arfy of the methods afore- 

*^ anall m resoareti 

fiaid judgment shall be rendered confirming those shares and 
interests and directing partition to be made accordingly. 

Sec. 11. Upon entering such judgment, the court [ojiust] ap- JJ"* JJ,J2Sai°* 
point three commissionerB to make partition of the lands into *'^®" 
the requisite number of shares, one of which said commissionerj 
fiball be a competent £urveyor« 
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Sec, 12. For good and sufficioDt reasons appearing to the 
'court, the commissioners may be directed to allot particular 
portions of the land to particular individual parties. In all 
other cases the shares must be made as pearly as possible of 
equal value. 

Sec. 13. If it appears to the commissioners that a partition 
cannot be made without great prejudice to the owners of the 
land, they shall so report to the court, stating clearly in their 
report the facts in relation thereto. 

Sec. 14. If satisfied with such report, the court shall cause 
,an order to be entered, directing the commissioners to sell the 
premises so situated, and shall also in such order fix the terms 
of sale. ' 

Sec. 15. The samie notice of sale shall be given as when 
knds are sold on execution by the sheriff, and the sale shall be 
conducted in like manner. 

Sec. 16. Before proceeding to sell, the commissioners shall 
each give security, to be fixed and approved by the court or 
judge thereof, conditioned for the faithful discharge of his 
duties. At any time thereafter, the court may require farther 
and better security. 

Sec. 17. After completing said sale, the commissioners must 
report their proceedings to the court, with a description of the 
several parcels of land sold to each purchaser, and the price 
bid therefor, which report shall be filed with the clerk. 

Sec. 18. If such sales are confirmed % the eourt, an order 
shall be entered, directing the commissioners or'any two there- 
of, to execute conveyances pursua^nt to such sale. But no 
conveyances can be made until all the money is paid or secured 
in such manner as the court may direct. 

Sec. 19. Such conveyances so executed being recorded in 
the county where the premises are situate, shall be valid 
against all subsequent purchasers, and also against all persons 
interested at the time, who were made parties to the proceed**, 
ings in the manner prescribed by law. 

Sec. 20. If the sales are disapproved, the money paid and 
the securities given or either, must be returned to the persons 
respectively entitled thereto. 
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See. 21. When a partition of the land m deemed proper, vwtBMrk 
the commissioners must mark the shares bj visible monuments monvMto 
and permanently establish the boundaries thereof. 

Sec. 22. The report of the commissioners must be in writing J^iJJJ**^ 
and signed by at least two of such commissioners. It must 
particularly describe the respective shares and be accompanied 
with a correct plat of the premises. 

Sec. 23. Unless the shares are allotted to their respective ntiiw» utua^ 
owners by the commissioners as hereinbefore contemplated, i?ooMdMig» 
the clerl shall number the shares and then draw the names of 
the future owners by lot, which allotment shall be made in the 
<presence of the court and under its direction. 

Sec. 24. When partition can conveniently be i^ade of part wtea^ftrtiuoi^ 

i., .1^. . 1 .., can be made of 

of the premises, bat not of all, one portion may be partitioned p^rt of premises 
and the other sold as hereinbefore provided. 

Sec. 25. For good cause shown, the report of the eommis*' ntpovtofcom- 
sioners may be set aside and the matter again referred to the b««et aside 
same or other commissioners. 

Sec, 26. Upon the report of the commissioBcrs hema coti«- if eoDftnned„ 

1 1 11 r 1 t Judgment 

firmed, judgment thereon shall be rendered that the partition ^^^^ 
80 made be firm and effectual forever* 

Sec. 27. When the parties in interest have been duly notified wheapartiMto 

.111 - A interest are no- 

to appear and answer, either by the service of a summons, or iJfJJ^ice^'^SJ" 
by the publication prescribed by law, any of the proceedings s"™™®*" 
in this act authorised, shall be binding and conclusive upon 
them all. If only a portion of such parties be served^ they 
only shall be bound by such proceedings. 

Sec. 28. A judgment of partition shall be presumptive evi- Judgment ot 

^ . 1 » « 11 1 . , paftitlon.pre> 

dence of title in all cases,, and as between the parties them-- ^ 

^ * idenoe. Sutsftev 

selves it is conclusive evidence thereof, subject however to be 
defeated by proof of a title paramount to, or independent of, 
that under which the parties held as joint tenant or tenants in 
common. 

Sec. 29. The costs in partition eases shall be paid by all the 
parties in proportioi^ to their respective interest, except those 
costs which are created by contests herein provided for. 



Costs in pat- 
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Bee. "30. Any person claiming to hold an iacumbranoe or 
lien upon any portipn of the property in^rolved in ^the suit,^ 
may upon his oWn proper motion be made a party thereto and 
have his interests^ determined iihereiu. 

Sec. 51. If any incumbrance be ascertained to exist the pro- 
ceeds of the salfC of that ^portion so incumbered, or so much 
thereof as is necessary, shall, if the «;vfner consent, be paid 
ever to the incumbrancer. 

'Sec. 82. If the owner cflbject to the payment of such incum- 
bratlce, the money shall be retained or inveated by order of 
the court, ^to await 'final action in relation to its disposition ; 
and the court may direct an issue to be made up1)etween the 
rinoumbrancer and the owner which -shall be decisive of their ^ 
4*espeotiv« rights. 

.See. S3. If an estate f^r life or years be fo«nd 'to^exist ae an 
rincumbrance upon any par<t of such property, «nd if the parties 
xannot agree upon the sum au gross fwhich they will consider 
an equivalent for such estate, the eourt shall direct jbhe avails 
of the incumbered property to be in<vested, and the proceeds 
thereof to be paid to -the incumbrancer, during the lifetime of 
such incumbrance. 

Sec. 34. Fersans tavingtsontingent or equitable interests in 
!«uoh property may be made parties to the proceedings, and the 
fproceeds of the property so situated or the property itself^ in 
/Case of partition, shall be subject to the order of the court un» 
tQ such interests shall be full determined and the title of such 
property vested by due process of law. 

Sec. 85. The proeeedings in relation to iiMumbranoes shaH 
not delay the distribution of the proceeds of other shares in 
respect to which no such difficulties exist. 

Sec. 86. The court sliall from time to time as occasion may 
require, make-eiucli orders as it jaay deem necessary, respecting 
the distribution of any or all moneys arising out of the sale jof 
;any .property under the provisions hereof. And in xsase of 
tabsent owners shall retain the share or shades of such absentee 
iin the hands of the court, and if the same be money the court 
.shall cause the same to be invested for the use and benefit of 
.sttch absentee, but if partition bo made and a share be allotted te 
idle ab^antee, the vcourit ahall ajppoim some discreet person t$ 



Digitized by Google 



GENERAL LAWS- 



221: 



n^anage and take charge of* the Bame, whe shall accoant anna*-- 

ally to tiie court ih^ results acid condition thereof. 

Sec 3T« Sock absentee,, his heirs,, executors or a8sie:ns, may Mvau^m^j 

at any time take* possession' of such property, upon application ni»»»*ppiication = 

to and with the permission^of the court- 
Sec. 38. Questions of title, incidtentally arising in proceed- 2Jte."HJ!5' 

ings under the provisions of this act, may be fully determined 

as in actions brought for the rcfcov^ry of real property and 

under li]ce issues and evidence. 

Sec. 39i The proceedings provided' ffer herein shall not be ^^^J^^^^l^. 

joined with proceedings fo» the recover j of real property in one »««>^«^ 

And the aame action. 

Sec. 40i The rules of piteading and practice prescribed by £j',*tildrlSue»^> 
the code- of civilf procedure shall obtain in all proceedings un- Sode^rtuu^ 
der the provisions of this act,. except as herein changed.. JJJJS"'**^"^ 

Sec» 41i This act being deemed of immediate importance Jjjj^^ 
9hall take effect and be in^ force from. and« after its passage and- 
approval. 

Approved, Jap. 5, l£68i. ' 



POOR. 

AN AGT FOR THE RELIEF OF THE POOR:. 

Be it enacted, by the Jj^gislative Assembl]/ of the Territorif 

of Dakota l 

Section!. That the county commissioners of the se^ral JJ^J^^JJ^^J^**;- 
organized counties of this Territory, shall be the overseers of •••"• ^"•y *' 
the poor within their respective counties, and shall perform all 
the duties with reference to the poor within their respective 
•ounties^^that may be prescribed by law. 
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How desisnated Sec 2. Thai evcry board o£ countj commissioners shall, in 
discharging the duties imposed by this act, bef designated as 
overseers of the poor. 

|?w%f5S!ht ' ^' proceedings in favor of or against 

any such overseers of the poor, pertaining to or connected 
with the poor of their respective counties, the same shall be 
conducted in favor of or against such county in its corporate 
name. 

sveryoounty Sec. 4. Evorv countv shall relieve and support all poor and 

Bball relieve Its , ^ ^ rr r 

ixx***- indigent persons lawfully settled therein/ whenever they shall 
stand in need thereof, and the board of county commissioners 
may raise money for the support and employment of the poor 
in the same way and manner as in the twenty'^ninth section of 
this act is provided* 

tjtuM seitiB Sec. 6. Legal settlements may be acquired in any county^ so 
•cquired. Mai- as to oWigc such couuty to relieve and support the persons ac- 
quiring such settlement, in case they are poor and stand in 
need of relief, as follows : 

Firsts A married woman shall always follow and have the 
settlement of her husband, if he have any within the Territory, 
otherwise her own at the time of her marriage, and if she then 
had any settlement it shall not be lost or suspended by the 
marriage ; and in case the^wife shall be removed to the place 
of hertSetclement, and the husband shall want relief, he shall 
receive it in the place where his wife shall have the' settle^ 
ment. 

Legitimate chii- Stcoud^ Legitimate children shall follow and have the set* 
tema'ie^oyer the tlomeut of their father, if he have any within the Territory, 
until they shall gain a settlement of their own, but, if the 
father have no settlement, they shall in like manner follow and 
have the settlement of their mother, if she have any. 

Thirds Illegitimate children shall follow and have the set- 
tlement of their mother, at the time of their birth) if she then 
have any within this Territory \ but neither legitimate or ille- 
gitimate children shall gain a settlement by birth in the place 
where they were born, unless their parent or parents had a set- 
tlement therein at the time* 

Fourth^ Every male person and every unmarried female 
over the age of twenty'^one years, who shall have resided in 
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any county in this Territory ninety days, shall thereby gain a 
settlement in such county. 

Fifthy Every minor whose parents, and every married tfiaon. setti*. 
woman whose husband, has no settlement in this Territory, who acquired 
shall have resided ninety days in any cotfnty in this Territory, 
shall thereby gain a settlement in such county. 

Sixthj Every minor who shall be bound as an apprentice to 
any person, shall immediately upon such binding, if done in 
good faith, thereby gain a settlement when his or her master or 
mistress has a settlement. 

Seventh^ Every settlement when once legally acquired, shall 
continue until it shall be lo9t or defeated by acquiring a new 
one in this Territory, or by willful absence from the county in 
which such legal settlement had been obtained, for ninety days 
or more, and upon acquiring a new settlement, or upon the hap* 
pening of such willful absence, all former settlement shall be " 
defeated and lost ; and the provisions of this section shall ap« 
ply to cases of settlements begun to be sicquired, or lost, or de* 
feated, as well before as after the provisions of this act shall go 
into effect. 

Sec. 6. The overseers of the poor in each county shall have Orergter* to 

. * " havo orerfifhi 

the oversight and care of all poor persons in their county, so •»<»«»re*c. 
long as they remain a county charge, and shall see that they 
are properly relieved and taken care of in the manner provided 
by law. ' 

Sec. 7. It shall be the duty of the overseers of the poor, in Dntyof orerseer 

*^ ' oftliepoor 

counties wherein no common poor house is established, two 
weeks next preceding the first Monday of May in each year, to 
give public notice, by having published in the newspaper or 
newspapers in their respective counties, or in case no such 
newspaper is published in the county, by posting upon three 
public places in the county,- advertisement certifying the poor 
that are to be provided for, and asking for sealed proposals for 
their maintenance during the coming year, which sealed pro-* 
posals shall be opened and acted on by said overseers of the 
poor, on the said first Monday in May ; but nothing herein 
contained shall prohibit any overseers of the poor from receiving 
and accepting propositions, at any time, for the keeping of 
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sitcfc poor persons as njay in the fnteriin become a county 
chargOyOrof rejecting the propositions of such persons ad they 
know to b& unable to fulfill their oMigations to the said poor.. 

See. S. The board of county commissionera, tnay, in their 
diseretioo, allow and pay to poor persons who may become 
chargeable as paupers, and who are of mature years and soundt 
ni^dy and who, from tkeir general character will probably be* 
benefitted thereby, and also the parents of idiots, and of chil- 
dren otherwise helplesfiy re%i»rFng tbe atteHtion of their pa-^ 
rents, and who are unable to provide for said, children them- 
selves &u«h annualiallowanee as wiU not exceed the charge of their 
maintenance in the ordinary mode, the said board taking the 
usual amount of charges in like cases as the rule for makiogr 
'tuck allowance; 

Seo; 9. It shall be the duty ef said overseers of the poor, on^ 
any complaint made to theii^ in' behalf of the poor, to examine- 
into the ground of such complaint;, and if in* their judgment^ 
the said poor have mt been sufficiently provided with the com*' 
mon necessaries of life, or h4i.ve in any vespect been ill-treated! 
by the person or persons under whoso charge they shall have- 
been placed, to withhold any part of the compensation aUowed) 
to such person or persons keeping them^ as such overseers may 
deem reasonable and proper, and remove said poor and place 
them in the eare of some other person. 

Sec. 101 The overseers of the poor shall^ enter in the poor 
book of their respective counties, alP poor persons in their 
counties, who are unab% to care for themselves, and who shall, . 
in their judgment, be entitlied to the benefit of the provisions 
of this act, together wrthnhe diate of sucb entry. 

Sec. IT. If any poor person shall suppose that he or she is- 
entitled to the beneffi; of the laws for the reliief of the poor, and 
the overseers of tbe poor of the county in which he or she re- 
sides, shaH refuse to give such person the benefit thereof, upon 
application of such person, the judge of probate of the county 
may, if he* shall think proper, direct the said overseers of the^ 
poor to receive him or her on the poor list, on his or her ap- 
jlication therefor. 

1& 
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Sec. 12. If any one within the description of poor persons when county 
specified in this act, &hall be found in any coanty. and the over- onabieto 
«eers of the poor of such county ahall be unable to -ascertain reuwenceoi i»or 

person. How to 

tind establish the last place of legal settlement of such person^ proceed 
they shall proxjeed, in their discretion, to provide for such poor 
person in the same manner as other pe<:fioil8 are hereby direct- 
•ed to be provided for. ^ 

Sec. 13, Whenever any persew -entitled to temporary relief 
as a pauper, shall be in any county in which he or sho has' not vonrsrehut 
a legal settlement, the overseers of the poor thereof may, if the 
same is deemedf'advisuble, grant such relief^ by placing him or 
her temporarily in the poor house of such county, if there be 
one, but if there be no poor house, then they shall provide the 
«ame relief as is customary in cases where a legal settlement 
has been obtained. 

Sec. 14. Upon complaint of any overseer of the poor, any upon oompimnt 

r J r 9 J of oveweer, Joe- 

justice of the peace may issue his warrant, directed to and to JiJSj'^JJJ"*^ 
be executed by any constable, or by any other person therein ^ 
Klesignated, to cause any poor person found in the county of 
such overseer, likely to become a public charge, and having no 
legal settlement*thcrein, to be sent and charged at the expense 
of the county, to the place, where suph person belongs, if the 
same can be conveniently done ; but if he or she can not be 
removed, sjch person shall be relieved by said overseers when- « 
ever such relief is needed. 

Sec. 15. If the overseers of the poor of any county in this whenew peer 
Territory, to whioh any pauper shall have been removed as themeeuesag- 

r * g ieved by order 

above provided, shall feel themselves aggrieved by such order p'^J^iJ^,- 
of reuipval, they may^ at any time within twenty days after 
such removal shall be known to them, appeal from the deci- 
sion of the justice ordering such removal, to the probate court 
of the county from whence the removal was ordered to be 
made, such appeal to be taken, tried and determined, .and costs 
adjudged^ as in other cases of appeal from a judgment of a 
iustice of the peace, and the order of removal may be vacated 
or aflSrmed according to tho law and right of the case. 

Sec. 16. Such appeal shall be heard at the term of the court Appeal. How 

n ' ^ ./.II, . .p . ■ . . ^ , beard 

next after the same is filed therein, if, in the opinion of the 
<:ourt, reasonable notice of the appeal has 'been ^ven to the 
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bpposite party ; but, it hot thtis given, the batl^e siiali stanct 
ebntinued until the neit term of the , cbtirt^ and notice .of thtf 
appeal be then giveui if not before done. 

Sec. 17. If the drdeir of remoVal is defecliVei ^he court shall 
permit the same tQ be amended without oostf^; dnd after snch 
amendment is made the appeal shall be heard aind determined 
ad if siich order had not bet^n defective. 

Sec. is. if jiny persoti be remoted by Virtiie bf the provi- 
sions of this act, from any fcoiinty, tb iiny other place within 
this Territory, by warrant or order under the hind and seal of 
iitiy justice of the peaces as hei-einbefoi'e |)rovided, the over* 
seers of the poor of the county to Whitih ^uch person shall be 
Removed, are irequii^ed to receive Such person if he have a legal 
settlement in their botinty. 

Sec. 19. The overseers of thli pooi' l^kall make a return td 
the blerk of the board of Oounty commissioners of the sums of 
money required for the poor of their respective counties, with- 
in fifteen days aftefr every stich contt?act hereinbefore provided 
for, shall have been made, Which sums shall be paid (Quarterly 
out of the tjoiinty treasury, Upori th^ ordet of the board of 
county commissioners, in the same mantier'ad Other claims 
tlie county are paid. 

Sec. 20. The oVerseers of the poor in each dounty in thd 
Territory shall be entitled to receive each tWo dollars per day 
for each and evety d&y during which they shall be nebessarily 
employed in the discharge df their seVeral duties as duch^ to h6 
allowed by the board of county commi^ionersi 

Sec. 21. If any overseer bf the pooir shall remoVe out of his 
proper county, he shall previous to his removal, deliver over to 
his asHobiates in office, all books, paperd, and other things per- 
taining to his official position ; and Upon the death oF any over- 
seer, his ^xbcQtors or administrators shall, within forty days 
after his deCeaBe, deliver over all thihgs belonging to his office 
to his asaociates, who may thereupon proceed to select from the 
t|tialified voters of the county, a suitable person to fill the place 
vacated by said removal or decease. 

See. 22. The overseers of the poor of the several counties^ 
shall anntlally, at the first s^sion of the board of county cooiw 
missioners in the ^ear, submit their accounts and make repori 
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of their prdoeedings for the past year, which repott ahsll be 

presented to the clerk of the board of county commissioners ' 

at leaec one day prior to the meeting of said board, and said 

board may then credit and allow said acoonnts so presented, 

and may draw on the county treasurer therefor^ whose duty it 

shall be to pay the same out of any money in the county treas'- 

Ury not otherwise appropriated. 

Sec. 23. It shall be the duty of the overseers of the poor, ovtyofmiMr 
on complaint made to them that any person, not an inhabitant nsidtntoc ibm 
of their county, is lying sick therein, or in distress, without '^^{^{^{[J^ 
.friends or money, so that he or she is likely to suffer, to exam- ■o'MMi 
!ne into the case of such peirson, and grant such temporary re* 
lief as the nature of the same may require ; and if any per- 
son shall die within any county, who shall not leave money or 
other means necessary to defray- his or her funeral expenses, it 
shall be the duty of the overseers of the poor of such county, 
to employ some person to provide for and superintend the 
burial of such deceased person, and the necessary and reason- 
able expenses thereof shall be paid by the county treasurer 
upon the order of such overseers^ 

Sec. 24. It shall be lawful for the board of county commie- t«wtei i»eftii 
sioners in the Several counties of this Territory, after having wiut. 
submitted the question to the legal voters of their counties, by 
calling a special election for the purpose whenever the said 
commissioners may deem it advisable, and if at said election a 
majority of the legal voters shall vote in favor of the propo* 
sition to purchase a tract of land in the name of theur Tcspect* 
ive counties, and ' thereon to build, establish and organise an 
asylum for the poor^ and to employ some humane and responsi* 
ble person or persons, resident in their refeipective counties^ to 
take charge of the same upon such terms and under such re-* 
strictions as the board shall consider most advantageous for the 
interests of the county, who shall be called ^'superintendent of 
the county asylum,'^ and when two or more counties shall have 
jointly purchased any tract of land and erected an asylum for 
the poor of their respective counties, they shall have the power 
to continue such joint ownership during their pleasure ; and it 
shall be lawful for the county commissioners of two or more 
counties, after having been so authorized by a majority of the 
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legal voters of their respective coanties> in the manner pre* 
scribed in this section, to jointly parcbase lands, and erect a8y» 
lums^ and to do other things necessary and proper for the re^ 
lief of the poor within the counties forming such joint owners 
ship as is by this act provided for their respective counties. 
Dntyof Sec. 25 It shall be the dutv of such superintendent or su** 

•vperintondfnt . . . T. * . * 11. 

iatm^nti perintendents, to receive into his or tneir care and custody all 
persons who may become a county charge, as paupers, and to 
take such measures for the employment and support of such 
paupers, and to perform such other duties as the board of 
county commissioners shall, from time to time, order, establish 
aad direct, consistent with the laws of this Territory. 
SniSrS'"*" Sec. 26. It shall bo the duty of the county commissioners to 
comiMSMtiob ' ^'PPO'^it, annually, a well qualified physician to attend the 
county asylum, and allow him a reasonable compensation for 
bis services. 

Tpbiaa«tttpo0r . Sec. 27. It shall be the duty of the overseers of the poor 
of the different counties, and also of the superintendents of the 
county asylums, to bind out such poor children as fall under 
their care and charge, from time to time; and it shall also be 
the duty of said overseers to see that children so bound be 
properly treated, by the persons to whom they are bound, and 
to take legal means of redress m case of maUreatment. 

Mmmii^iMm' Scc. 28. To raisc the sum necessary for the purchase of land, . 

and the erection and furnishing of buildings for such asylums, 
the board of county commissioners in the several counties shall 
have power to assess a tax on property liable to taxation for 
raising a county revenue, not exceeding five hundred dollars, 
unless the amount of taxes to be assessed shall be submitted to 
a vote of the people at the special election held pursuant to 
section twenty-four of thieact, and a majority of all the votes 
cast at said poll be in favor of such assessment. 
2mDtt?6*if« ^^^^ necessary provisions may be made 

to Je!OTio!S?4 ''^y erection of suitable buildings, the said board shall di- 
rect and order that all persons who have become permanent 
charges as paupers in the county be removed to such asylum, 
and shall take such measures for the employment and support 
of such paupers as they may deem advisable, and thereafter 
the overseers of the poor shall, from time, to time, as persons 
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may become permanent charges, as panpera, to their respeetWe 

counties, have such persons removed to the said asylum. i 

Sec. 30. Such superintendent or superintendents shall give ^|tatatMu|t^ 
bond, with freehold security, to said board, in the penalty of J-nt»toiiTe 

" ^ r If b«iia wlUk n99- 

five hundred dollars, conditioned for the faithful discbarge of >|<jj^««»itr 
his or their duty, nnd he, or they, shall make to such board, at 
the first and third sessions of each year, a detailed report in 
writing, of the time and manner of the admission of each pau- 
per, their health and fitness to labor, the results of their in- 
dustry, and the expenses incurred ; and it shall be the duty of 
the members of sucK board, in person, to annually inspect 
said asylum, with regard to its fitness, in all respects, for the 
objects of its establishment, 1 

Sec. 31. Whenever it shall be necessary and practicable, Wbtnpvor 
poor children of the asylums, who cannot be bound out, or Dt^»*o»t 
whom it may not be expedient to bind out as apprentit;e^ shall 
be. educated thereat. 

See* 32. I shall be the duty of the superintendent or super* shain 

Intend tba td- 

intendents of any asylum, erected or established by law, to of 
saperintend and direct the education of such poor children, ao** 
cording to the preceding provisions of this act, and for the pur- 
pose of carryino; the same into effect with the least possible ex* 
pense, it shall be the duty of the said superintendent to send 
them to any common school within the county in which the 
asylum is situated, daring the countenance of its session. 

Sec. 33. Any asylum or farm, provided by the board of AtyiamiiMybe 
county commissioners for the purpose may be discontinued by f"^^*^^ 
said board, and the propi?rty real and personal, relating therei" 
to, which belongs to the county, may be sold, leased, or other- 
wise disposed cf, or applied in such manner as may be best for 
the interests of the county. < 

Sec. 34. The board of county comtpissioners may, in the MayieT7*tas 
several counties in this Territory, if they deem it expedient, Sf^SepSfta'* 

.1 » • I'll . \ , UifJrsewral 

annually, >it their ^es-^ion at which the county tax is ordered to eounUei 
be levied and assessed, levy an<l assess a tax for the support of 
the poor of their respective counties, on objects from which the 
county revenue is or may be directed to be raised. The tax 
hereby authorized to be raised shall be collected by the same 
officers whose duty it may be to collect the Territorial and 



Digitized byCjOOgIC 



290 GENEBiLL LkWH. 



county revenue, who shall pay the same into the county 
treasury. 

pt^Qsff [ Sec. 85. All decisions of jiny justice of the peace, in any 
B^e^^S* Matter, proceeding or suit authorized by this law, may be ap« 
^ pealed from in like manner, and urider like regulations and re<i 
' Btrictions of law, as in other oases. 

Sec. 86. The board of county commissioners in any county 



boudofTifliton m this Territory may, m their discretion, appoint a board of 

Totoiiiift«f ^, " . ^, 

• yisitors annually, to consist of three persons residents of the 
county, to visit at least once in each year the asylum of such 
county, and to report to the commissioners its condition, an^ 
the treatment, management and conditio^ of the inmatea 
thereof. 

coiipjiwtaiifopt Sec. 87. Such visitors shall receive such compensation as the 
said board shall adjudge reasonable. 

uaiawiuto Sec. 88. It shall be ualawful for any person, either directly. 
ifMuitTwhtrt or indirectly, to send, or be instrumental in sending, or causing 
Sioojr^ to be sent, out of the county where such person properly be-* 
longs, any pauper, or person who is, or is likely to become, an. 
object of public charity, into any other county of this Terri« 
tory, except in the manner provided for in this act. 
▼ioiatfon of Scc. 89. Auv pcrsou who shall violate the provisions of seo^ 
tion thirtyi«eight of this act, shall be deemed guilty of a mi8<> 
demeanor, and shall be liable to a fine of not exceeding one 
hundred dollars, or imprisonment in the county jail not exceed- 
ing one year, or by both such fioe and imprisonment. 
▲iiMte Sec. 40. All acts and parts of acts in any way conflicting 

Jieuj«withtiiii with the provisions of this act are hereby repealed. 

juitetakotiMi Sec. 41. This act shall take e£fect and be in force from a^d 
after its passage and approval. 

Approved, Jan. 12, 
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CHAPTER 18. 

AN ACT TO PREVENT THB FIRING QF WOODS, 
MARSHES AND PRAIRIfiS. 

peU encu^ecf by the I/egUlative Awmhly cf He Ttrritotjf 
of Kakaia : 

Section 1. {f any person or persons shall willfully set on f4rm§ wiu- 
fire or cause to be set on fire, any woods, m<&rshes or prairies, S^^ortLasSto 
with intention to damage or injure the property of another^ par2bM,p?Sk|'e8 
person, such person or persons, so offending, shall upon conn pmwUMd 
yiction thereof be fined in a sum not niore than five^ hundred 
nor less than $Fty dollars, and imprisoned in the county jail not 
more than six* months nor less than thirty days or both, at the 
discretion of the court, f^nd sh^U be liable for all d^m^ges 4ou6 
by such fire. 

Sec. 2. Jf any person or persons shall negligently or owe-* jhtuntgikmtiy 
iessly set on fire or cause to be set on fire, any woods, marshes •n fire— Lifblt 
or prairies, the person or persons so offending, shall upon con* p«rti9s'*' 
yiction, be fined in a sum not more than one hundred nor less 
than ten dollars upon conviction thereof, and shall be liable to 
injured parties for all damage occasioned by any fire set or 
caused as aforesaid, to be recovered by civil action. 

Sec. 3. That an^ person or persons setting on fire or cans** SMUAciireoB 

, ■ his or h«r iMid 

tng to be set on fire, any woods, marshes or prairies^ or lands ^^'J^^^f^''^'^ 
owned or occupied by him, her or themselves, for the purpose gj^^*'- 
of securing his, her or' their own property, from damage or de- 
struction by prairie fire, shall be held liable for all damage oc» 
isasioned thereby : Provided^ That nothing in this act shall be 
80 construed as to prevent ^ny person or persons from firing 
against fire when bis, her, or thejr own property is in immineQt 
4anger of damage by the near approach of prairie fir^f 
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Lawful, darimg Sec. 4. It shall be lawful for any person ar persons to set 
on fire or cause to be set on fire any marsht^s or, prairies, owned 
or occapied by him, hei or tbemnelves, during the months of 
March, April and May: Provided^ Tha-'tihe person or persons 
desiring to set ench fire, shall give at least twenty-four honrs 
notice to all persons occupying lands within one mile of the 
place where such fire is to be set. 

Moproperty gec. 6. No property, real or personal, shall be exempt from 

Judg^iSit oBde? seizuTO and sale, on execution issued to satisfy auy jud^ent 

^uUrM?*^' obtained under the provisions of this act. 

Acuia^conflict g^^^ g^^g pa^tg Qf acts in conflict with the pro^^ 

visions of this act are hereby repealed. 

^muid^r Sec. 7. Tbis act shalLbe in force from and after its passage 
iui^m.. and approval. 

Approved, January 5th, 1869. 



ROADS. 



CHj^I^TER 19. 

AN ACT CONCERNING TERRITORIAL ROADS. 

Be it enacted hy the Legislative Assembly of the Territory of 

t>akota : 

Section 1. The board of county commissioners of each or- 
ganized county of this Territory shnll have power to vacate or 
change in any manner, the roads in thf ir counties heretofore 
located by the Legislative Assembly of this Territory. 



Otmifsfontri 
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Sec, 2. In vacating or changing any Territorial road, the ^^gowm%^ 
board of county commissioners of the county in which anch road 
is laid, shall be governed in Vacating or changing such road by 
the provisions of chapter thirteen (13) of the session Iftws of 
the year 1807- 68. 

Sec. '3. This act shall be in force and effect from and after Act to t«it« etM 
its passage and approval. 

Approved, December 29th, 1868. 



SCHOOLS. 



CHAPTER 20. 

AN ACT TO PROVIDE COMMON SCHOOLS FOR THE 
TERRITORY OF DAKOTA. 

Be it enacted by the Legislative Assembly of the Territory of 

Dakota : ^ 

Section 1. There shall be elected at each retrular delegate j-ieotion of ter- 
election in this Terrirory, a superintendent of publi(; it-struc- Stendent'S?*^" 
tion, who shall hold his office for two years and until his sue- JJJ^"° 
cessor is elected' and qualified. And if a varancy shall occur vacancy, bow 
in said office of superintendent by death, resignation, or. other- 
wise, it shall be the duty of the governor to appoint some suit* 
able person to fill Bwh vacancy. 

Sec. 2. The superintendent of public instruction. .«hall, be- Superintendeot 

. . totakeoatb 

fore entering upon the discharge of the duties nf his offioe, take 
and subscribe un oath to support the con-Jtitunon of th(* United 
States, and the organic act of this Territory, and to f»«irhfully 
discharge th?- duties of his office, which oath shall be filed with 
the clerk of the supreme court of the Territory of Dakota, 
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To ketp « racof 4 8ec^ 8. It shall be Ihe duty cif the superintendent of public 
instruction to keep a record of bis official actg^ and to exert 
himself constai;^tlj and faithfully to proniote the interests of 
education in the Territory ^ and to. this end he shall confer with 

g county superintendents and vi^it schoQis in company with them 

and furnish to, them bjank forms fdr collecting statistics of the 
various schools in the Territory. He shall prepare and present 

»0port o< ^.jj^ legislature during the first week of the session, in each 

year, a report of his official doings for the preced<ng year with 
a full statement of the condition pf common schools in the Ter- 
ritory, and the expenditure of the public school moneys and 
shall make such suggestions for the improyexnent and support 
of comniion scboiols together with such other information in re- 
gard to the modes of instruction and systen^s of the organiza-, 
tion of schopls in other St^te^ and countries as he shall deem 
proper> 

wt?5°»i?hi2' ^' "^^^ superintendent of public instruction, shall alsa 

have power to grant certificates of qualification to teachers of 
proper learning and ability to teach in any publiq school in the 
Territory, and to regi3[late the grade of county certificates. 

Jwff^tSiont^ ^' '^^^ compensation of superintendent of public in- 

struction for his services shall he the sum of four dollars per 
day for time spent in the discharge of his official duties, and 
the expensQ of procuring blank forms, postage, stationery and 
such hooks as are necessary for the use of his office, and the 
publication of his annual report, all of which allowances shall 
be paid by the Territorial treasurer the certificate of the 
Territorial auditor, 

^"•^ Bee. 6. It shall be the duty of the Territorial euperintendT 

ent of public instruction to recommend the introduction of the 
most approved text books, and as far as practicable to secore 
uniformity in the use of text books in common schools through- 
put the Territory. To discourage the use of sectarian books, 
and sectarian instruction in the schools \ to advise in the selec- 
tion of books for sohool district libraries, and to open such cor- 
respondence abroad as may enable him tp obtain, so far a^ 
practicable, information relative to the system of common 
schools and their improvements in other States and countricSii 
which be shall embody in bis annual report to the legislature, 
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or 60 much thereof as shall be deemed oi sufBcient Importanoe ; 
he shall prescribe rnles and regpUtions for the management of 
school dii^trict libraries, and the penalties which shall be im'- 
posed by the district boards for ai^y violation of suoh rules an4 
regulations. He shall prepare for the use of the common 
school pflScers suitable forms for making reports and contractn 
ing all necessary proceedings, and he shall cause the laws re^ 
lating to common sobools with the rules, regulations and forma 
aforesaid and si^ch instructions as be shall deei^ necessary to be 
printed, together with a suitable index, in pamphlet form at the 
expense of the Territory ; and Le, shall cause the same to be 
distributed among the seferal school districts and other ofEceri^ 
having the care of common schools throiighout the Territory,, 
He shall examine and determine all appeals duly made to him 
from the decision of any county superii^tendent, in forming or 
altering any school district or concerning any other matter 
9nder the commoi^ school lai^ ^bjs Territory, and his dc« 
cision shall be final. 

The superintendent of public instruction shall annually pre- JgJJJJjJJf 
p4re a sufficient number of his annual report to be distribute^ 
follows : 

One copy to each member of the legislature ; 

One copy to each county superintendent of schools 5 

One copy to each school district officer y and 

One copy to each teacher in the Territory whose certificate 

qualification has not expired, and such other of the county 
and Territorial officers as may be by hini deemed prpper, no| 
to exceed five hui^dred copies in one year. 

Sec. 7. The Territorial superintendent of public instructioin ^enitortai 
with the several county superintendents shall hold annually at tS^^*"^*^" 
some convenient place, a Territorial teachers' institute for the 
instruction and advancement of teachersi; said institute not to 
(jontinue less than four days and not to exceed ten days, which 
institute shall be ftee to all teachers and those preparing tq 
teach in this Territory. 

Sec. 8. The several counties of this Territory, shall at the jieotiondf 
same time and in the same manner as other county officers are SSSent'"''*'*''' 
^elected, elect a suitable person to be supe/intendent of public 
schools within sdch county, who shall hold his office for twQ 
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years from the first of January next succeeding his' election, 
unless he shall be elected to fill a vacancy, in which case he may 
imraedintely qualify into office, and shall hold his office. until 
hi.s successor is elected and qualified, and who shall rpceive 
three dollars for each day spent in the discharge of his official 
duties, and a reasonable compensation for his annual report to 
the superintendent of public instruction, and every superin- 
tendent of schools shall make out in detail his account for of- 
* ficial service, stating the date and time spent as well as the 
. kind of service rendered, and make oath or affirmation to the 
correctness of the same before some justice of the peace in 
the county in which he resides, which oath or affirmation shall 
be certified by said justice before such 8uperintende,nt'8 nocount 
shall be presented to the county commissioners for allowance, 
who shall audit and allow the same, or so much thereof as is 
just and reasonable, and the same shall be paid out of the 
county treasury upon the order of the county commissioners 
who are empowered to draw orders for the same ; but no order 
shall be drawn to any superintendent until he^shall have filed 
with the auditor the receipt of the superintendent of pub^c 
instruction for the statistical returns of the preceding school 
year, in pursuance of the requirements of section twenty of 
this act. 

Sec. 9. The cotmty superintendent of public schools shall 
have charge of the common s(?hool interests of the county. He 
shall, before he enters upon the discharge of the duties of bis 
office, take and subscribe an oath or affirmation to support the 
constitution of the Unired States and the act organizing this 
Terrirory, and faithfully to discharge the du'ies of hid office, 
which oath or affirmation shall be filed in the county clerk's 
office. lie shall also execute a bond with approved security, 
payable to the board of county commissioners, for the use of 
common schools in said county, in the penal sum of five bun* 
drt'd dollars. Said*bond must be approved by the county com- 
mij-'fiioners, and fiK^d 'in the register of deeds office. 

Sec. 10. That it shall be the duty of the county superin- 
tendent of schools, in addition to the other duties required of 
him, to divide his county into school districts when necessary,, 
and Hubdivide the same when petitioned by a respectable num«« 
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1)er of the citizens thereof^ and to furnish the county coramis^ 
sioners of such county with a written description of the bound- 
aries of each district, which description must be fil^d in the 
register of deeds oflSce, before such district shall be entitled to 
proceed with its organization by the election of school (iistrict 
officers, and it sh ill be his duty to keep on file in his office all 
petitions and remon8trar)ces, which shall show the date of re- 
ception, and the action had thereon, and it shall be his further 
duty on the division of, or change of district boundaries, to no- 
tify the clerk of the districts interested qf the change made. 
Whenever it shall be deemed necessary to form ak-sohool district 
from parts of two or^raore counties, it shall be the duty of the 
county superintendent of each county in which any part of the 
proposed joint district shall be situated, to unite in laying out 
such joint district ; and each county superintendent so assisting 
shall file a description of said joint district in the register of 
deeds office of his county. 

Sec. 11. It^hall be the duty of the judge of probate, on judge. of prob*».« 
the first Monday of March, in each year, to furnish the county money^SpoB, •« 
superintendent of public schools with a statement of the 
amount of rnoney in the county treasury, belonging to the 
school fund, a\id he shall pay the same upon the order of said 
superintendent, to the proper district officers. 

Sec. 12. It shall be the duty of the county superintendent saperintendeiit 
of public schools, on the second Monday of March in each t?onmenror'" 
. year, or as soon thereafter as he shall receive the statement Qf*^^^^^^^^ 
the judge of probate, certifying the amount of money in the 
county treasury for the use of common schools fur the current 
year, to appropriate such amount to the several districts or 
, parts of districts within t&e county in proportion to the num- 
ber of children residing in each, over the age of ^ve, and under 
the age of twenty -one years, as the same shall appear from the 
last annual reports of the clerks of the respiective divStrict8, and 
he shall immediately notify by mnil or otherwise the district 
clerks of" each district of the amount of money due to his dis- 
trict, and he sha,!! draw his order on the county treasurer in 
favor of the several district treasurers for the amount appor- 
tioned to each district; Provided, No district shall be enti- 
tled to receive any portion of the common school fund in which 
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a eotnmoti sctiool has Hot beeti taiighl at least tkree monibi 
daring the year. 

V«nb«r dvtiM Sec. 13. It shall be the duty of the stiperintendcht to virit 
till such common schools withid their respective counties u 
-shall be organized according to law, at least once in each year, 
or oftener if they shall deem it necessary. At such visitation 
the superintendent shall examine into th^ stiite and condition 
of such schools as respects the progress in learning and the 
order and government of the schools ; ind they may give ad- 
vice to the teacher of such schools as to the goviflrnment there« 
of, and the course of study to be pui^stied thetein, and shall 
adopt all requisite measures for the inspection, examinati<» 
and regulation of the schools, slnd for the improvement of the 
achoois in learning. Every su|3erititendent of common ^(chodfl 
«ha)l al^o make out his account for official services in the man- 
ner hereinbefore required, and deliver a copy of thb same to 
the county Coinihissioners of the county in which such sapw- 
intendent Was elected or appointed, on or befer^ the day pre- 
vious to the annual <)ounty election next after the election or 
Appointment of such superintendent, and the i&me shall be filed 
and kept in the office of the register of deeds. 

hiU Sec. 14. He shall see that the annual reports of the clerb 

of the several t^chool districts in his county are made correctly 
and in due time, and shall hear and deti^irmine all appeals from 
the diBclsion of district boards. 

To hold iittbUo ^ec. 15. He shall hold ptiblic examination for all persons 

\lzMiilDation and I 

grant GOTuneatM offering themselves as teachers of common schools, at the conntj 
/ seat of his county, on the last Saturdays of April and Octo- 

ber of ieach year, notice of Which shall be given as pnb- 
licly as possible, at which time he shall grant certificates for 
not less than three months or more than one year^ to such per- 
sons as he may find qualified as to moral character, learning 
and ability ; and any person receiving such certificate shall be 
deemed & qualified teacher within the meahiilg of this act. Per* 
sond applying to the bounty superintendent for a certificate at 
other time than at the public examination shall pay to the 
said superintend^bt the sum of one dollar for his services. 

lfo|wftiiotie«i Sec. 16. Whenever a school district shall be formed in ant 

♦f f oTnntiftn of 

diftricto county, the county superintendent of schools of such county 
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feiiail, '^^itVin isfteen days tiiierea^tei*, p'f ejp&ire a notice th6 
iTormation of sUch district, describing its boundaries and stating 
the nilmber thereof, and appointing a time and place for th^ 
district ilieetin^, He shall cause the n'6tit5B thus t)rfepared to 
be posted in at least ^ve publix; places iti the district, at least 
'ten days before the time a|)pOinted for Such meeting > ^nd wheh 
^ joint district is derived from portiond of ttiro 6t moretiountieS, 
the coiinty siiperintiendttnts of each cbiinty^ from ^hich any 
portion of the ne^ district is taken, shall linite In giving the 
tsustomalry notices, and the new district shall be numbered by 

the superintehdeht o^ the county having th« highest niimber of 

districts. 

A majority ot tlie Voters in Ikvf sciiool district beting ciissat'*' 
is'fied with the formation of any school district, shall have th^e 
Vigh't to appeal from the superintendent to the board of county 
'commissionet^, and from the toard of bolinty Commissioners to 
the stiperintendeiit of publr6 instruction'. 

Sec. 17. The cfbunty superintendent of public sctlools shall Wb«ii to aeim^ 
perform all other duties of s^id office that now are or hereafter roMSL'^*' 
inay be "prescribed by law^ and he shall deli vet to his success* 
\)r, within ten days after the expiratidti of hiflterm of office, all 
the books appertaining to his office. 

Sec. 18. I)[ a vacancy occur ih the office of county ^tlpferin* coucty o9mmi». 
teftdent of public schools, by d6athj tesignation or otherwise,' vaoanciw 
notice thereorf shall be given by the Register of deeds to the 
county commissioners who shall, as soon as practicable-, appoint 
i^ome suitable f)erson to fill the vacancy, and the ^efson receiv- 
ing such appointmetit shall') before et)tering upon the discharge 
of the duties of hid office, file his Odith oY* affirmation in the 
county clerk's office, fts herfeitibeTord pYovi^ed, and shall dis- 
charge all the duties of the office of cotinty superintendent of 
public schoold until a sue(fe8stjt is electfed and qualified. Be 
shall also give t like bond to that reqtiired by this act to be 
given by the coiinty iraperintendent of schools. 

Sec. 19. Th« county stipelfintetident shall make full and sttperinteadQnt 
complete antriial returns to the superintendent of public in-* an^a^ry'to^'^ 
struction, between the first mi tenth day of November of eath BnperintoMieiit 
year, bf the number 'of chfldfep between the ages of five ilnd 
twenty, in the school distrrbt within their respective couilties; 
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alsd, the number of qualified teachers ernployeti, the length of 
time each district school has been taught during the year. The 
kind of text books used, and the amounts expended in each 
district out of any money raised for educational purposes, and 
for what purpose such amount was expended; the amounts 
raised in each county and district by taxation or otherwise for 
educational interests, and any other items that may be of ser- 
vice to the superintendent of public instruction in prepiaring 
his annual report. > 

SCHOOL DISTRICT MEETINGS. 

i»owerBof Sec. 20. The inhabitants qualified to vote at a school district 

•etuMSTdistrict meeting, lawfully assembled, shall have power: 
■iMtiDgs appoint a chairman to preside at said meeting in the 

absence of the director ; 

2, To adjourn from time to time; 

3, To choose a director, clerk, and treasurer, who shall pos- 
sess the qualifications of voters as prescribed in the next sec- 
tion of this act, at the first and each annual meeting there- 
after; 

.4, To designate by vote a site for a district school house; 

5, To vote a tax annually, not exceeding one per cent, on 
taxable property m the district, as the meeting shall deem 
sufficient to purchase or lease a site, and to build, hire or par^ 
chase a school house, and to keep in repair and furnish the 
same with necessary fuel, stoves and benches; 

6, To vote a district tax anriually, not exceeding one-half of 
one per cent, on taxable proper}^ in the district for pay of 
teacher's wages in the district; 

7, To authorize and direct the sale of any school house, site, 
or other property belonging to the district, when the same shall 
no longer be needful for the district ; 

To vote 6uch a tax as may be necessary to furnish the, 
school house with blackboards, outline maps, and apparatus 
necessary for illustrating the principles of science, or to dis- 
charge any debts or liabilities of the district, lawfully incurred ; 
\ JProjvided, That said tax shall not exceed one per cent, per 

annum, and may be applied to any other purpose by a vote of 
the district at any regularly called meeting ; 
16' 
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9, To give 8uoh direction and make rach provision as may Powtnoi 
be deemed necessary in relation to the prosecution ox defense 

of any suit or proceeding in which the district may be a party ; 

10, To alter or repeal their proceedings from tim^ to time as 
occasion may reqairoi and to do any other business contempla^ 
ted in this act ; 

11, To vote a tax not exceeding $25 in any one year, to pro* 
care a district library consisting of si^ch bool^a as they may di« 
rect any person to procure. 

Sec. 21. The following persons shall be entitled to yote at ntiM % 
any district meeting. AH persons possessing theq^ualifications ^tStg^ 
of electors, as defined by the laws of the Territory, and who 
shall be actual residents of the district at the time of offering 
to vote at such election. 

Sec. 22. If any person offering to vote at school district oiuai«acii« 
meeting shall be challenged as un(][ualified *by any legal voteri 
^he chairman presiding shall declare to the person challenged 
the qualifications of a voter, and if such challenge be not with- 
drawn, the chairman, who is hereby authorized, shall tender 
to the peraoQ offering tq yote, the following oath or affirma* 
tion : 

" You do solemnly swear, [or aflSrm] that you are |tn actual ^j^^ 
resident of this district, and that you are qualified by law to 
vote at this meeting.'* Any person taking such oath or affir* 
^nation, shall be eutitled to vote on all questions voted upon at. 
such meeting. 

ORGANIZATION OF lUSTRIOTS. 

Sec. 23. Every school district shall he deemed duly organ* wbMdiiuici 
iaed when the officers constituting the district board shall be o.rcaoi^«d 
elected an* qualified, Every school district officer shall signi** 
fy his acceptance of his office to the county superintendent, in 
writing, within twenty days softer ho shall he notified of his 
. election by any person voting at such meeting, which accep*. , 
lanoe shall be filed with such superintendent! and upon filing 
inch acceptance, said party shall he deemed to have duly qual- 
ified. The officers of joint distriots shall signify their accept. 
U&ce to the superintendents of the several oounties whiol^ 
foTift part of the j<3iint districts. Ivery peraoii dv^j ^lep(94 
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to the office of director, clerk, or treasurer of any school dis. 
- tricty who shall refuse or neglect^ without sufficient cause, to 
accept of such office and serve therein, or who, having entered 
upon the duties of his office shall neglect or refuse to perform 
any duty required of him by the provisions of this act, shall 
fbrfeit the sum of ten dollars to the school district fund. 

Sec. 24. The officers of each school district shall be a di% 
rector, clerk, and treasurer, who shall constitute the district 
board, and who shall hold their respective offices until the an* 
nual meeting next following their election or appointment, and 
until their successors are elected and qualified, 
diitriett Sec. 25. Every school district, organized in pursuance of 
this act, shall be a body corporate, and shall possess the usual 
powers of a corporation for public purposes, by the name and 
style of school district No.—, (such number as may be des« 

ignated by the county superintendent,) county (the 

name of the county in which the district is situated,) Territory 
of Dakota, and in that name may sue and be sued, and be ca- 
pable of contracting and being contracted with, and hoM such 
real and personal estate as it may come in possession of by 
will or otherwise, or is authorized to be purchased by the prot 
visions of this act. 

Sec. 26. An annual meeting of each school district shall be 
held on the last Saturday of March of each year at such hour 
as the district board shall name, after having first requested 
the district clerk to call such meeting, and in case the clerk 
shall refuse or neglect to call such meeting, special meetings 
may be called by any member of the district board, or by any 
five legal voters, but notice of any special meeting, stating the 
purpose for which it is called, shall be posted in at least 
three public places within the district, ten days previous to the 
time of meeting. 

Sec. 27. Whenever the time for holding an annual meeting 
in any district shall pass without such meeting being held, the 
clerk, or in bis absence, any other member of the district boards 
within sixty days after the time for holding said annual meeting 
shall have passed, may give notice of a special meeting by pat* 
ting up written notices thereof in three public places within the 
district, at least five days previous to the time of meeting. 
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Bat if Buoh meeting shall not be notified within eixty days 
aforoi^idy the coanty enpertntendent may giye notice of each 
meeting in the manner provided for forming new districts, and ' 
the officers chosen at snch special meeting shall hold their re^ 
spective offices antil the next annual meetings and antil their 
saccesBors are elected and qnalified. 

Sec. 28. The qualified rotors at each annual meeting or at waetoMcr. 
any special meeting, duly called, may determine the length of ^M'twSl'^ 
time a school shall be taught in their district for the then 
ensuing year; and whether such school shaU be taught by a 
male or female teacher, or both, and whether the school money 
to which the district may be entitled, shall be applied to the 
support of the summer or winter term of the school, or a cer- 
tain portion to each ; but if such Betters shall not be deters 
mined at the annual or special meeting, it shsrll be the duty of 
the district board to determine the same* 

Sec. 29. The director of each district shall presite at all w^ot^ir^ 
district meetings, and shall sign orders drawn by the clerk ^ 
authorized by a district meeting, or by the district board, apon 
the treasurer of the district for moneys collected or received 
by him to be disbursed therein. He shall app.ear for mi in 
behalf of the district in all suits brought by or against the dis- 
trict, unless other direction shall be given b^ tb<^ voters of 
such district at a district meeting. 

DISTBICT CI«KB1C. 

Sec. 80. The clerk of each district shall record the proceed- n^tm^ 
ings of his district in a book provided by the district for that wa'^?^'^ 
purpose ; and enter therein copies of all the reports made by ; 
him to the county snperin^ndent, and he shall keep and pre- 
serve all records^ books and'j^jMers belonging to hia office^ and 
deliver the same to his successor in office. 

Sec. sr. The said clerk shall be clerk of all district meetinge ; ^ btcivk^ 
bat if such clerk shall not be present at such district meeting, 
the voters present may appoint a clerk for such meeting, who t 
shall certify the proceedings thereof, and the same shall be te^ 
corded by the clerk of the district. 

Sec. 82. It shall be the duty of the clerk to give at least Tb,giT«ao(ie««f 
ten days notice previous to any annual or special district meet- S^if^u^ 
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iofi^by.poBtiiig up notices. thereof at three or more public plt*> 
ceftin .the distridt, one of which notices shall bo affixed to %h& 

* ootec door of the school house, if there be- on<e in the district^ 
fnd said dtvk shall give the liloe notioe of every adjourned 
iBfSeting; when 4Buoh meeting, shall have' been adjourned -for a 
longer period than one month. Every notice for special dis* 
triict meeting shall specify tho' objieots .fdl^ wliichrj^^ 
is.)C|illed» aa4 no business shall bia acteik upon: atanyvrspeoisl 

. s^fi^tiog, not;speoifi0d in si&id notice* 

Tm tktm^t&M Sec. 83, The clerk of the district shall draw orders on the 
tifeasurer of the district for moneys in the hands of such treas- 
urer, whi(ih have been apportioned to or raised by the district 
to-be applied to the payment of teacher's wages, and apply 
such money to the payment of teacher's wages, as shall have 
been employed by the board, or by the citizens of the district, 
and the said clerk shall draw orders on the said treasurer for 
moneys in the hands of such treasurer to be disbursed for any 
other purpose ordered by a district meeting, or by a distriel 
board,, agreeable to the provisions of this act^ 

ant to<«UTer ^^^* ^^^^^ ^® d^^7 district clerk to deliver 

to ^NSfSro?^ (by mail or otherwise) to the register of deeds, between the 1st 
tSSuxiS^ apd 15th of January in each year, a list of all persons owning 
or holding property in their respective districts, on the 1st of 
January preceding, and to make oi^t the tax list of all taxes 
legally authorized by the district, and annex to such tax liste 
a warrant under the hand of said clerk, directed to the district 
treasurer^ to collect the sums therein named. 



•r^l Sea^, 85. The clerk of each district shall, between. the.> jSrat. 
iiSi^SUMii a9d,j&ft^t|\.d|iya of September in each year^ make.. out aftd^ 
tryuuimit a report in writing , to the county superintendent lOC 
public schools for eack county in which any part pf his.4ie!t< 
< trict lEQay lie showing^ 
wmmp«h«» 1, sTho fiumber of children,.ma)ei and ,femalei'vdesigniKted : 
siiP|i,^at^}y,.re8iid»ig in the district or parts, of diatrietsy^ JLh^ » 
lafttidayipf .Aqgi^^t previous to the date of ..such reportyovar - 
the age of five and under the age of twenty*^e yeera; 

2». . ^he ai)i«bpr of xAildren f^ttending 4ebooI diirinig ibe yes«v 
theii^ sex,, Md lri;i4)ch^8,^tiidied ; 



Digitized by Google 



The length of iitte a nAool hM koen iM|^t in the^^is- 
triot bj a qualified teacher, the name of the ieadher, the 
length of time taught, md the wi^es paid ; 

4, The amount of money received frcnn the connty treasn* 
rer within the year, and the manner in which the satne has becin 
applied ; 

5, The amount of money raised by the district, in such year, 
and the purposes for which it was raised ; 

S, The kisd of books daed in <he adhool, and mmh H)lher 
facts and statistics in regard to the dietriei sdiaofewtfaeionn* 
ty superintendent may require. 

Sec. 86. Whenever a Bdbool dretk'iet 'tifaall Ke t^arlly fn^^l^ 

f dlttri«t thttl 

er more oounties, the clerk of each dtdtrtdt in makik)]g Us an* •haiiii«partir 

. ^ In two or BMto 

nual report, liiall oarefdify designate i4ie naoilief Of chfldi%te oovatioi 
resident in the parts of the counties eomposit^g the dii^trilSt litld 
shall report to the ceanty euperiiitendeart of ootliindn sekeols 
ef each of the eomties in which saeh district maty be aitkiated. 

Sec. 87^ The treasurer i^hdll execute to the distritst al^onil vMMwtr to 
indouble the amount of money, as near as 6an be aisrcerrtaki^d, 
to come into his hands as treadarer of the dieltt'ict, "mih leltffl" 
eient securities to be approved by the dh*e<^or and clerk, ton- 
^ioned to the faithful discharge of i)ie duties of said cttce. 
Such bond «hall be ffled with the district cletk, and in case <tf 
the breach of any condition thereof, the director shall oause a 
suit to be commenced thereon, in the name of the district, and 
the money ^olFetted shiall be applied hj imch director to ^e 
use ef the district as the same should have l)een applied by the 
treasurer, and ff such director shaTl neglect or 'relfase to jf^rose^ 
irate, then any householder of the district may caii^S'e snchprott* 
eeution to be instituted. 

Sec. S8. If the treasurer shall fc^il to give bends as required 
in this act, or from sickness or any other caese shall be unable 
to attend to the duties of said office^ the district beard shall 
appoint a treasurer, who shall possess all the powers of the disi* 
trict treasurer, and shall before entering upon the duties of 
«aid office, give bonds as the district treasurer is required to 
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Bee. 89. The treaeviw of eaeh district efaall apply fornl 
reeeire from tbe county treaaarers all i ohool moneys app 
priated to his district, and shall collect all district taxes 
sessed in parsnance of the provisions of this act and pay oier 
on the order of the elerk» signed by the director of soch & 
triet, all money so received or collected by the said treasorer. 

Bee. 40. If any district treasurer shall refuse or neglect to 
pay ever any money in the hands of snch treasorer belonpng 
to the district, it shall be the duty of his successor in office to 
prosecate, without delay, the official bond of such treasoier, 
for the recovery of such money. 

Sl^rS^BM^ Sec. 41. If by neglect of any treasurer any school moneyi 
shall be lost to any school district, which might have been re« 
cei?ed from the county treasurer, or collected from the distriet 
tax assessed, said treasurer shall forfeit to such district the 
fuU amount of money so lost. 

Bee. 42. The treasurer shall present to the district at etok 
annual meeting, a report ia writing, containing a statement of 
all moneys collected by him from the county treasurer during 
the year from assessments in the district, and the disbono* 
ments made, and exhibit the vouchers therefor, which report 
shall be recorded by the clerk, and if it shall appear that tnj 
balance of money ia in his hands at the time of making sad 
report, he shall immediately pay such balance to his sacceasor. 
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DISTRICT BOARD. 

Sec. 43. The district board shall purchase or lease soch site 
for a school house as shall have been desi/rnated by voters tt 
a district meeticvg, in the corporate name thereof, and sbil 
build, hire, or purchase such school house as the yoters of tbo 
district in a distriet meeting shall have agreed upon, oat of tko 
funds provided for that purpose, and make sale of any scbod 
house, site t)r other property of the district, and if necesotfj, 
execute a conveyance of the same in the name of their off00i 
when lawfully directed by the voters of such district at inj 
regular or special meeting, and shall carry into effect all bv* 
ful orders of the didtrict. 
Tueirpmft Sec. 44. The district board shall have the care and keeping 
of the school house and other property belonging to the dio« 
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^rict* They sball have power to make sucli rules and regula*- 
AonB relating to the district library, as they may deem proper, 
&nd to appoint some suitable person to act as librarian, and to 
take charge of the school apparatus belonging to the district. 

Sec. 45. The district board shall hare poower to admit 
scholars from adjoining districts, and remove scholars for dis<« 
orderly conduct, and when scholars are admitted from other 
districts, the district board may in their discretion require a 
tuition fee from such scholars. 

Sec. 46. The district board in each district shall contract to hire 
with and hire qualified teachers for and in the name of the 
district, which contract shall be in writing, and shall specify 
the wages per week or month, as agreed upon by the parties, 
ltn<i such contract shall be filed in the district clerk's office. 

Sec. 47. The district board shall provide the necessary ap- voproTidafte 
peudagcs for the school house, during the time school is taught <i«cm 
therein, and present the same for allowance at any regular di&> 
trict meeting. 

Sec. 48. The district sohoola established under the provi- niitriet mIiooi 

vodtr this AO|i 

sions of this act, shall at all tioxes he equally free and accessin to whomfM^ 
ble to all children resident therein, over five and under the age 
of twenty-one years, subject to such regulations as. the district 
board in each may prescribe. 

Sec. 49. In every school district there shall be taught orthog- 
raphy, readings writing, English grammar, geography and 
arithmetic, if desiired, during the time the school shall be kept, 
and such other branches of education a3 may bje determined 
by the district board. 

Sec 50. If a vacancy shauld occur in the district board, in vmhumjib 
any district, the couaty superintendent shall appoint some suit- >><»^ <uidd 
able person to fill such vacancy, upon the recommendation of 
the remaining members of the district board. 

RBVBKUB. 

Seo^ 51. It shall be the duty of the county or town assess^ Amoiistottaic 
er of each county or town, at the time of making the annual 
assessment, to levy a tax of one dollar on each elector in the 
county or town, for the support of district schools ; and a fur- 
ther tax of two mills on the dollar, upon the taxable property 
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i^jijMr^^^ of tbd eototy of town, to be applied to the same pnrpoee, to 
be collected at the tinie and in the manner preseribed by Itw 
for the collection of taxes ^ which tax, when collected, shall he 
distributed to the seTcral school districts, in proportion to the 
number of children over five and under twentv-one years of 
age therein; and shall be drawn from the county treasury 
tipon the order of the superintendent of schools. 

'^JJj;^^^*^^' Sec. 52. All taxes iraised and collected in any school dis- 
brtM ifjg^ ^i^Q piirposes authorised in this act, shall be aa^ 

sessed on the same kind of property as taxes for county pitr« 

poses are assessed. 

wvi taKiiirtto Sec. 68. The clerk of the school district, in making out any 
Ml list, shall enter therein the names of all persons liable to 
pay a school tax> the amount of personal property to be taxed 
to each person, and a description of all taxable i*eal estate ia 
the district, distinguishing that owned by non-'residents of the 
district, and he shall set opposite to each description of taxa* 
ble property, the valuation of the same, and the amount of tax 
charged upon such property, and to each person respeetivelyy 
or tract of land owned by non-residents, and such description 
and valuation, of taxable property shall be ascertained as far 
as possible from thb last assessment roll of the county or tovni 
Provided^ That 'in any case any person or persons are resid* 
ing in and holding property in any district, at the time when a 
tax shall have been voted at any meeting in said district, and 
their names do not appear on the last assessment roll, the dii^ 
trict board ihall have poWer to assess such persons. 

Sec. 54. Whenever any real estate in any school district 
shall not have bee<i separately valued in the assessment roll of 
the county, and the value of such real estate cannot be defi* 
nitely ascertained from snch assessment roll, the district board 
of such district shall estimate the value of the sam^, and ap« 
portion the taxes thereon. 

Sec. 55. The warrant annexed to any tax list shall be un- 
der the hand of the clerk of the district, and shall command 
tike treasurer of such district to collect from each of the per 
Sons and corporations named in said tax list, and of the owner 
of the real estate described therein, the several sums set oppo- 
site the persons and corporations so named, and to the scfveral 
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tracts of land owned by non-residents, within forty days from 
the date thereof; and within twenty days from the date of 
SQch warrants to personally demand such tax of the persons 
^charged therewith ; and that if any tax shall not be paid with- 
in thirty days thereafter, to collect the same by distress and 
sale of property in the same manner as county taxes, and the 
said treasurer shall execute the said warrant and return the 
same to the clerk at the Expiration of the time limited therein 
for the collection of snch tax list. 

Sec. 56. The warrant issued by the clerk of any school dis- 
trict, for the collection of any district tax authorised by any of 
of the provisions of this act may be executed any where witbrt 
in the limits of the county, and such warrants shall have the 
like force and effect as a warrant issued for the collection of 
"county taxes ; and the treasurer of the district, to whom any 
such warrant may be delivered for collection of a tax list, shall 
possess the like powers in the execution of the same as are 
provided by law for the collection of county taxes, tt any 
tax in any tax list delivered to the treasurer of any district, 
ihall remain unpaid at the time he is required by law to return 
liis warrant to the clerk of the district, such treasurer shall 
within ten days, make out and deliver to the county treas.urer 
i statement in writing, containing the amount of the personal 
)>roperty, and a description of the lots and pieces of land upon 
which such taxes remain unpaid, together with the amount of 
tax assessed on each, and he shall attach thereto an affidavit, 
that the taxes mentioned in such statement remain unpaid, and 
i&fter diligent efibrts he has been unable to collect the same, and 
whenever any school district stall embrace parts of more than 
one county, such treasurer shall make his return as aforesaid 
to the count^ treasurer of botti counties in which the parts of 
such district shall be situated. The county treasurer upon de- 
livery to him of such statement shall give a certificate to the 
treasurer of the district of the amount of taxes so remaining 
unpaid as the same shall appear from sach statement, which 
certificate shall be deposited by the district treasurer with the 
district clerk, and shall be filed by such clerk, and such county 
treasurer shall immediately add such delinquent tales to the 
delinquent tax list received by him from the county collector 
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and collect the same as other delinquent taxes are collected^ 
and when so collected shall pay over the same (less his fees for 
the collection thereof) to the district in which said taxes were 
levied, upon the order of the district board. 
tonetioB of Sec. 67. Whenever any error may be discovered in any 
district tax list, the district board maiy order any money which 
may have been improperly collected on sach tax list, to be re* 
funded, and may authorize the clerk of the district to amend 
and correct such error in said tax list. 

Woiu^of tw Sec. 58. Whenever any district tax, lawfully assessed, shall 
be paid by any person on account of any real estate whereof 
he is only a tenant, such tenant may charge and collect of 
the owner of such estate the amount of tax so paid by him, 
unless some agreement to the contrary shall have been made 
by the tenant. 

a«itoter»fd6«if Sec. 59. It shall be the duty of the register of deeds of 

lo fire dUerip- 

tfoB oftMabu^ each county, as soon as the annual assessment roll shall bo 
pr^t7 6Mb ^^11^^^^^ ^^^j^ year, to make out for each district in such 
county, a description of all taxable property therein, with the 
valuations affixed thereto, as the same shall appear in the last 
assessment roll, which shall be certified by him and delivered 
by mail or otherwise, to the clerk of each school district in the 
county. 

GRADED SCHOOLS. 

SSSidiSiSi** Sec. 60. Whenever the inhabitants of two or more school 
districts may wish to unite for the purpose of establishing a 
graded school in which instruction shall be given in the high* 
er branches of education, the clerks of the several districts 
shall upon written application of five voters of their respec" 
tive districts, call a meeting of the voters of such district at 
some convenient place, by posting up notices thereof in like 
manner as provided for calling district meetings, and if a ma% 
jority of the voters of each uf the two or more districts shall 
vote to unite for the purpose herein stated, they shall at a 
meeting or at an adiourned meeting, elect a board of directors 
consisting of a director, clerk and treasurer. 

PMrtrsofbotrd Sec 61. The board of directors provided in the preceding 
' section, shall,^ in aU ipatters rekting to the graded schoolSi 
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poBsess all the powers and discharge all the like duties of the 
^strict board as prescribed in this act. 

Sec. 62. The union district tbns formed shall be entitled to Fnndf •bm 

dittrlel 

mn equitable share of the school faods, to be drawn from the 
treasurer of each district so nniting, in proportion to the nnm* 
ber of children attending the said graded school for each dis. 
tricl« 

Sec. 68. The «aid union district may levy taxes for the pur- vnum 4t»irm 
pose of purchasing a bailding, or fdrnishiog proper building '^pl^'n^"^ 
€or tbe accommodation of the school^ or for the purpose of de^ txp«iM 
fraying necessary expenses and paying teachers, but shall be 
governed, in all respects, by the law herein provided for levy** 
ing and coNeetiog district taxes. 

See. 64. The clerk of the union district shall report in wri- oi«rks«r vate 
ting to the treasurer of each school district uniting in the union '•po^ to tte 
district, tbe number of scholars attending tbe graded scbools Jlf^triot?''^ 
from his district, their sex, and the branches studied, and the 
«aid district treasurer shall apportion the amount of school 
money due the union district, and pay the same over to the 
treasurer of the union district on order of the clerk thereof. 

Sec. 65. The clerk of the union district shall make a vomterfpMt 

to covoty 

report to the county superintendent of schools and discharge twriBtfttML 
all the duties of the clerk, in like manner as the clerk of the 
district 

Sec. €6« The treasurer of the union district shall perform TtoMwwot 
all duties of treasurer, and give the bonds as proscribed m this ^duty 
act, in like manner as the district treasurer. 

Sec. 67. The public schools of any city, to«rn or village, wbatMiiooi»f% 
which may be regulated by special law set forth in the charter JlSSr***"** 
of such city, town or village, shall be entitled to receive their 
proportion of the public fund ; Provided^ That the clerk of 
tfie board of education in such city town or village, shall make 
due report within the time and manner prescribed in this act, 
to the superintendent of schools. 

Sec. 68. Any single district shall possess power to establish ainciedutriei 
graded schools, subject to the provisions of this act in like p^m^^SmhIm 
manner as two or more districts united. 
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MhMt aomtytit See. 69. The. comity tireasarer fball caU^t wXL moneji jbt 
Sj^MMty^^^ the county for school parppees, from fines, forfeitures or pio- 
Mk«ip«ipoMt oeeds from the sale of estrays, and all moneys paid by peno&i 
as eqaivalent for exemption from military dntj, and he shill 
pay the same to the said district treasurer, as prescribed b 
this act. He shall also collect the delinquent taxes on rd 
estate in any district, in the same manner as county taxes tn 
collected, whenever such delinquent tax list shall have been 
lawfully reported and returned to him,.and he shall pay the 
same over to the treasurer of said district to irbieh delin^tem 
taxes are due, and if any county treasurer shall refuse to it 
liver over to the order of the county superintendent any moaij 
in his possession, or shall use, or permit to be used for bkj 
other purposes than is specified in this set, aay sefaool monej 
in his possession, he shall on convictiop thereof, be adjadged 
guilty of a misdemeanor, and piinished by |i fine OQt exceeding 
five hundred dollars or by imprisonment in the county jail ngt 
exceeding one year. 

MISCELLANEOUS. 

vMtMebirto Sec. 70. It shall be the duty pf the t0Jk^jer ev^ry ^ 
«tatri«t board trfct school or graded scbt»ol, to make out and file .with the d»- 
tiict cleric, at the expiration of each term of the school, a foil 
report of the whole number of scholars admitted to the school 
daring such term, distinguishing between male and female, tho 
text books used, the branches taught and the number of papQi 
engaged in the study of each of said branches. Any tesdier 
wiio shall neglect or refuse to comply with the requiremeots (rf 
this section, shall forfeit his or her wages for teaching nA 
school, at the discretiojoi of the district boar4' 

'v«oaity for Scc. 71. Svery clerk of a district board who shaH villfoiir 
£iM^o^ sign a false report to the county superintendent of his em^Jf 
flhall be deemed guilty of a misdemeanor, i^nd punished bji 
&ne not exce<eding one hundred dollars, or by imprisoDiDeBl 
not exceeding three months. 
»yn4tty»* Sec. 72. Every school district clerk or treasurer whoeiiH 
defirM^SbtoM refuse to deliver to their si^cceasorf in office allrtc^ 

erds and books belonging severally to their pfficeSy shall k 
subject to a fine not exceeding fifty dollars. 
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See. 73. WheiMver any final ' jadgment shall be' obtained j^^^^ 
ag^iiiBt any soheo! dildtrieV, the district board shall levy a tat^ Sf.ui^^'^^^ 
on the taxable property in ' the district, for the payment there- 
of ; - such tax shall be collected us other school district taxes i 
but no execution shall issue on judgment against a school 
dic^irict. 

Sec. 74. Justices of the peace shall have jurisdietion* in all jjgjjjjjj** 
Oases in which a school district is a party interested, when JSSSiuSi^ 
the amount claimed by the plaintiff shall not exceed one hun- 
dred dollars, and the parties shall have the right of appeal as 
in other cases. 

Sec, 75. No school district officer mentioned in this act shall *?^?Sr**^ 
reeeive any compensation for his services out of the Territorial 
or eoimty school fund. But a regularly convened district meet^ 
iDg4 may by vote, allow the district board such compensation 
as'^hey shall deem proper; Provided, The amount so allowed 
docto not exceed two per cent, of the money collected by said' 
board for school purposes. 

Sec. 76. Any person duly elected at the annual district rtDAitjf^i^ 
school meeting, to either of the district offices mentioned in riri^^S^ 
this act, who shall omit or refuse to serve as such officer, with> 
out substantial cause, shall forfeit the sum of ten dollars for 
sneh omission or refusal, which amount may be recovered by 
the district in civil action before any justice of the peace in 
the county where such district is located ; and shall be appro« 
priated to the support of schools in the district by whom subh 
action was prosecuted. 

Sec. 77. All fines and penalties not otherwise provided for JI;2itil?iw 
imibis act, shall be collected by action in any court of oompe** ^^^^S^ 
tent jurisdiction. 

Sec. 78. Whenever any sum of money shall be paid into S,SS?b2iJ?** 
the county treasury, by any educational aid society, or benev* t^^^^!^tm 
dent person or persons, for the cause of education, the county 
treasurer shall issue to such society or person a certificate of 
deposit, stating the amount of money received, from what 
loarce, and for what purpose the same is to be applied, whether 
to thlsf ayvkent of teacher's wages, the building or leasing of a 
•ehool hou8e,-er the purchase of a site of land, and the particM 
alartebotiii district or districts to which the said money is do« 
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iitted. And the said edacational fond may thereafter be ism 
from the county treasury, by order of the coanty 8ii|>erink»^ 
dent of Bchoels, and aj^lied by the district board of the proper 
district, to the objects specified in the certificate of donatiot. 
And the county saperintendent of public sehoob shall imb 
a statement of the expenditures of said fund in his tmniil 
report. 

FOKHS. 

Sec. 79. The form of noUce of the first school district wnt^ 
may be substantially as follows : 
To a householder^ in school district number 
The county coirmisnooera hare fonacd school district Dnishr 
, in the county of , of which the following is a dwnf 
tion y and you are hereby directed to post this notieeii 

at least five public places iu the said district, notifying the Toten of 
said district to attend to the first meeting thereof, which is npfmtei 
to be held at the house of , in said district, on the ^7 
of 18 ; at o'clock, 
This day of 186 . 



County Sap't Pub. InstmetioB. 
9;iiM«r MMi See. 80. The form of nodce for annual district meeting b»j if' 
follows : 

Notice is hereby giyen to the TOters of school district number r 
of county, that the annual meeting of said district will be kcU 
at , on the day of , 186 , o'clock. 

This day of ,186 • 



I>istriet Clerk. 

Sec 81« The form of order on district tiessuier may be « fol^ 
lows: 

To , treasurer of school district number ,eooB9 

of 

Pay to the order of , the sum of dollars out oTtf) 

money in your hands, not otherwise appropriated, belonging to flii 
district 

This day of , 186 • 

I 

IKstriet Cleric. 



Biieetor. 
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8eo. 82. The form of bond of district treasurer may read as r«nBofb«B« 

OUOWS: irwavt 

Know all men by these presents, that we, treasurer of school 
Listrict number , county , and his surety, are 

meld and firmly bound unto school district, in the sum of dol* 
ars, for the payment of which we bind ourselves severally and joint* 
our heirs, executors and administrators, firmly by these pre8« 
BBta. 

Sealed with our seals, and dated this Jday of A. D. 

L86 . 

The conditions of the above obligations is such, if said , treas* 
arer as aforesaid, shall faithfully discharge the duties of his office as 
treasurer of school district number , county , as pre- 

«cribed by law, then this obligation to be void, otherwise to remain 
in full force. 

[seal] 

— [seal.] 

Signed, sealed and delivered | 
in presence of J 



8ec. 83. The form of warrant for the collection of district tax Fomof v»rfBB« 
may be as follows : 'ZSct^ 
To , treasurer of school district number , county 

of 

This is to authorise and require you to demand, within twenty days 
from the date of this warrant, of every person or corporation named 
in the annexed duplicate of school tax of said district, the sum where 
with such person or corporation stands charged, and if any such tax 
be not paid within thirty days from the date of this warrant, you 
are required to proceed to collect the same as authorized by law, by 
distress and sale of property, and make due return according to law. 
Oiven under my hand, this day of A. D. 186 . 



District Clerk. 



Sec. 84. Vouchers may be in the following form ; 

Received , 186 , of , treasurer of school district 

number , county of , dollars for services rendered as 
teacher in the said district^ for the term of months. 

Teacher* 
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tract b#iW««| 



See, 85. The form of contract between district and teaober maj[^ 
read as follows ; 

It is hereby agreed between school district number , county 
of , and ) teacher, that the said is to teach the com-, 
mon school of said district for the term of monthS; for the sum. 
of dollars, per , commencing on the day of ^ 
186 ; and fbr 9ucb services properly rendered, the said school difr- 
trict is to pay the amoaat that may be due, according to this, 
contract, on or before the day of , 1861 • 



This day of 



,18« 



Diatrict Clerk. 



ijgrt of di«. 



Mmofrtpori 
«fdistrle(oItrk 



Teacher. 

Sec. 86. The form of annual report of district trea^i^rer n^y be- 
sulistantially as follows : 

I, , treasurer of school district number , county of , 
submit the following report of all moneys received and disbi^rsed by 
me since the last annual meeting x 

Amount received from my predecessor, 

Amount received from county treasurer,^ 

Amount raised by tax in ihe district and collected^ 

Total amount received, 

paid out on order of district clerk (date of order,) 

On order of district clerk— r— , 

Balance on band. 

This day of ,A.M8ei. 




Treasurer^ 

Sec. 87. The form of report of district clerk to the county sc^per^ 
intendent of public instruction may read as follows : 
School district number ^ county of 

Number of children residing iu the district over five aKd 

under the age of twenty^one years, — . — 

Males, 

Females, — — 

Total number, * . ■ , , 
Number of months a school has heeu taught,^ 

months by Mr. , ■ 

months by Miss ■■ , 

Wages paid Mr, , $ ^ 

Amount of school money received < ■■ . . t 

n 
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— — eountj treasurer, $ Form of n^wt 

Amouot raised by district tax for teacher^s wages, $ tooonnty 

Amoant raised by district tax for public school house, $ inptriwtwiUa^ 

Amount raised by district tax for furnishing school house, $ 
Amount paid for teacher's wages, 
Amount expended for building school house, 
Amount expended for furnishing school house, 
Thift day of > 186 . 




District Clerk. 

To which may 'oe added a copy of teachers' report, giving the^ 
names, age, and total number of male and female pupils, number of 
'days taught, the kind of textbooks used, the number of scholars in 
each branch of study, and the greatest number of miles to be travel- 
ed by scholars living on the borders of the district. 

Sec. 88. A school teachers' certificate may be in the following 
form : 

.Dakota Territory, > 
county, j 

, A. D. 186—^ 

This is to certify that- has been examined and found compel 

tent to give instruction in orthography, writing, arithmetic, English 

grammar, geography, and , and having exhibited satisfactory 

testimonials of good moral character, is authorized to teach these 
branches in any common school within this county. 

* Superintendent of Pablic Schools of county. 

Sec. 89. Form of deed of school property may be as follows : 
This indenture, made the day of , one thousand eight hun*» ^'^Vrif 
dred and sixty between ,and , his wife, of the county 
of , Dakota Territory, parties of the first part, and , of dis* 
trict board of district number , county and territory aforesaid, 
parties of the second part, witnesseth, that the said parties of the 
first part, in consideration of dollars to them duly paid before 
the delivery hereof, have bargained and sold and by these presents 
do grant and convey to the said parties of the second part, their sue- 
oessors ia office, and assigns forever, (here describe the property,) 
with the appurtenances and all thecstate, title, and interestof the said 
parties of the first part therein, and the said parties of the first part 
do hereby covenant and agree with the said parties of the second 
part, thatoit the time of the delivery hereof, the said parties of the 
first part were the lawful owners of the premises above granted, and 
seized thereof in fee simple absolute, and they will warrant and defend 
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tlie above granted premises, in the peaceful possession of the said 
parties of the second part, and their Buccessors and assigns forever. 

[seal.] 

, [seal.] 

Sealed and delivered in presence of 



The Territory of Dakota, ) 
county, j 

Personally appeared before me a , within and for the county 
above named, and his wife, to me known' to be the person* 
whose names are affixed to the above deeds as grdntors, and acknowl- 
edged the same to be their voluntary act and deed ; and the said 
being at the same time, by me made acquainted with the contents of 
the above deed, apart from her husband, acknowledged that she 
executed the same voluntarily, and that she is still satisfied there<» 
with. 

Witness my hand and seal this day of » A. D., 1 86 . 
Sec. 90. Chapter 82, of the session laws of 1867-8, and all 
acts and parts of acts heretofore passed in relation to common 
schools are hereby repealed ; Provided^ however^ That such 
repeal shall not eflfect any rights or liabilities that have accrued 
under and by virtue of said act or acts ; 2kiii Provided^ further ^ 
That all oflScers, th#t have been duly elected and qualified in 
accordance with the provisions of said act, shall continue to 
hold an4 discharge the duties of their respective offices until 
their successors are duly elected and qualified. 

wbw to tokt Sec, 91. This act shall take effect from and after its passage 
and approval. 

Approved, January 5th, 1869. 



CtrUin aett 



I 
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SECOND JUDICIAL DISTRICT. 



I 

AN ACi TO ATTACH CERTAIN PARTS OP THE TER- 
RITORY OF DAKOTA TO THE SECOND JUDICIAL 
DISTRICT, FOR JUDICflAL PURPOSES. 

Be it enacted by th€ Legislative Assembly of the Territory of 

Dakota : 

Section 1. That all that portion of Dakota not included in porUtn •t 
any judicial district, be, and is hereby attached to the sec- ftt^!?^ 
ond judicial district for judicial purposes. 

Sec. 2. This act shall take effect and be in force from and io.tok««ih«i 
after its passage. 

Approved, Jan. 15, 1869, 
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SERVICE OF PROCESS. 



OEE^I^TER 22. 

AN ACT TO PROVIDE FOB THE SERVICE OF^BO^ 
CESS IN COUNTIES WHERE NO DISTRICT 
COURTS ARE HELD, AND FOR OTHER PUE- 
POSES. 

Be U enacted by the Legislative Assembly of the Territory 
of Dakota : 

wtewrTie««f Section 1. That whenever cases shall arise in any of the 
SSSJE^r^uu* courts of this Territory in which service of process shall bo 
"^iIm^mm necessary outside of the counties where the courts are hell 

I ir^ MM 

the officers of any court, including clerks, sheriffs, coroners 
and all other officers shall have and exercise the same powers, 
and perform the same duties in the counties which are attached 
to such counties for judicial purposes, as they have or exercise 
in the county where the court is held including the service oif 
summons, subpoena, levy of execution, sales thereunder, and all 
orders or other process, necessary to caary into ' effect any 
judgment or order of the court, or any provision or order of 
the practice act. 

I of Sec. 2. The provisions of this act shall apply as well to cases 
,ai>firtoinutt that have heretofore been adjudicated or commenced, and 
judgment heretofore rendered as to cases that may hereafter 
arise. 

BiUttUptoioi Sec. 3. This act shall take effect and be in force from aad 
«ttei^ Its passage and approval. 
Approved, Jan. 15, 1869. 
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SUPRE3IE COtJRT. 



OHA.l>TER 33. i 

AN ACT FIXING THE TIME OF. . HOLDING THE 
TERMS OF THE SUPREME COURT. 

Bt it enacted hy the Legislative Aasembly of the Territory 

of Dakota: 

Section 1. That there shall be held one term of the supreme shaii u 
oojart each year, at Yankton, on the ihird Tuesday of January, 
and shall continue as long as the business may require. 

Sec. 2. Either party to any action that is now or may here« luntrpArtr 

, ' luiTe right to 

after be pending in said court shall have the right to one con, 
tinuance as of course upon application to said court. 

Sec. 3. That chapter 34 of the laws of 1867-68, be, and ohaptwHim 

. , til 18<7-«8 npMlad 

the same is, hereby repealed. 

Sec. 4. This act shall take effect and be in force from and tuotOMt 
after its passage. 

Approved, Dec. 18, 1868. 
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TAXES. 



AK ACT IN BELATIOK TO TAXING REAL AND 
PERSONAL PROPERTY. 

B€ it maeUdbjf tke Legi$laHve A9$embljf of the Territcrytf 

Dakota: 

Section 1. That all property in tbia Territory, whether ml 
or personal, anbject to taxation under existing laws, inclnding 
real estate becoming taxable for the first time, shall be listed to 
the owner thereof for the year one thousand eight bandied 
and sixty-eight and yearly thereafter with reference to the 
amount owned on the first day of January, induding all pro{h 
erty purchased on that day. 

I Sec. 2. The board of county commissioners of each coon^ 
in this Territory in equalizing the value of real and personal 
property, shall tax all such property at its value on the first 
day of January of the year for whieh such taxes are raised. 

Sec. 8. This act shall be in force and effect from and after 
its passage and approval. 
Approved, December 29th, 1868. 
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CHA.PTEII 25. 

AN ACT CONCERNING EEVENUE. 

JBe it enacted by the Leghlative Assembly of the Territory 

of Dakota: 

Section 1. That the following classes of property shall be Property 
lozempt from taxation, and may be omitted from the list herein 
required to be given : 

Firsty The property of the United States and of this Ter* 
ritory, including school lands ; 

Second^ The property of a county, incorporated city or 
town, or school district, when devoted to the public use and not 
held for pecuniary profit ; 

Thirdy Public grounds, by whomsoever devoted to the pub- 
lie use, and including all places for the burial of the dead ; 

Fourth, The engines and implements used for extinguishing 
fires, with the grounds used exclasively for their buildings and 
for the meetings of fire companies ; 

Mfthy The grounds and buildings of library, scientific^ be^ 
nevolent and religious institutions, or societies devoted solely 
to the appropriate objects of these institutions, not exceeding 
three acres in extent, and not leased or otherwise used with a 
view to pecuniary profit ; 

Sixthy The books, papers,, furniture, scientific or other ap« 
V paratus pertaining to the above institutions and used solely for 
the purpose above contemplated, and the like property of stu- 
dents in any such institutions, used for the purposes of their 
education ; 

Seventhy Money and credits belonging exclusively to such 
institutions, and devoted solely to sustaining them, but not to 
exceed in amount the sum prescribed in their charter or act of 
incorporation ; 
Eighthy Animals not specified in the next section : 

The wool shorn from twenty-five sheep of the person giv- 
ing the list ; 
, 18* 



ff 
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Private libraries not exceeding one hundred dollars m 
' value, and family pictures ; 

The kitchen furniture of each family, the beds and bed^ 
ding thereof for each single person not a member of another 
family ; 

The apparel of every person and family actually used for 
wearing, with all food provided for each family ; 

But no person for whom a compensation for board or lodg- 
ing is received or expected, is to be considered a member of 
a family within the intent and meaning of this act ; 
Ninths The polls or estates, or both, of persons who by rea- 
son of age or infirmity may, in the judgment of the assessor, 
be unable to contribute to the public charge, such opinion be- 
ing subject to revision by the county board of equaliz;ition. 
AU oth«r proj>. Scc. 2. All Other property, real and personal, including im- 
teution provements on government lands within this Territf)ry, is sub- 
ject to taxation in the manner herein directed. And this sec- 
tion is intended to embrace lands and lots in towns, including 
lands bought from or donated by th« United States and from 
the Territory, and whether bought on credit or otherwise ; 

Ferry franchises and toll bridges, which for the purposes 
of this act, are to be considered as real property ; 

Horses and neat cattle, mule? and asses, sheep and swine; 

Money, whether in possession or on deposit, and including 
bank bills, money, property or labor due from solvent debt- 
ors on contract or in judgment, and whether within this Ter- 
ritory or not; 

Mortgages land other securities, and accounts bearing in* 
terest ; 

Stock or shares in any bank or company incorporated by 
this Territory, or any other State or Territory, and situated 
in or transacting business in this Territory ; 

Public stocks, loans, household furniture not exempted^ 
and including gold and silver plate, musical instruments, 
watches and jewtOry ; , 

Private libraries for their value over one hundred dollars; 

Pleasure carriages, stage hacks, omnibuses and other ve- 
hicles for transporting passengers ; 
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Wagons, carts, drays, sleighs, and every other description 

•of vehicles' or carriages; 

Boats and vessels of every description, wherever register- 
ed or licensed, and whether navigating the waters of this 
Territory solely or not, if owned wholly or in part by per- 
sons who are inhabita its of this Territory; 

Annuities, but not including pensions from the Uniteel 
States or any ether State of the Union ; 

Money invested in manufactories, including buildings, 
machinery, and materials.; 

All moneys used in merchandising. 

Personal property of every description belonging to per'* 
sons or companies doing freighting or transporting business 
across the plains shall be valued at the usual prices of simi- 
lar property at the time and place of listing, and shall be 
assessed at the respective places of residence of such person 
or persons ; or the place where such property at the time is 
kept, together with all other property not above exempted, 
though not herein specified. 

Sec. 8. The term credits," as used in this act, includes c»dit« 
every claim and demand fdr money, labor, or other valuable 
thing. And every annuity or sum of money receivable at sta- 
ted periods, and all moneys in property of any kind, and se- 
cured by deed, mortgage, or otherwise ; but pensions from the 
United States, or any State, are not included in the above 
terms. 

Sec. 4. All taxable property, personal and real, shall be 



Shan'bellsttfd 

listed and valued each year, at its acfctial value at the place of 
listing, the same beginning with the firstJay of January, A. D. 
1869. The cultivation of fruit, forest a«d ornamental trees or prnitand 
grape vines upon any land in this Territory shall in mo wise in- «"»"*«**** ^'"^ 
urease the value of said land for revenue purposes. 

;Sec. 5. On or before the first Monday of Februarv in each GommisMoneM 

I ^ n , " shaUfumlih 

year, the county commissioners ot each county are required to asseasori wi»t 
furnish the assessors with suitable notices and blank forms for 
the assessments, and such instructiops as may be needful to se- 
cure full and uniform assessment and returns, and at the same 
time furnish each assessor a list of -all the entered lands in his 
district subject to taxation. 
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S«c. 6. The list of each person shall contain, first, his lands 
by townships, range and section, and any division or part of 
« section lying in the county in which the list is reqaired. And 
when such parcel of land is not a congressional division, or 
subdivision, it shall be listed and described in some other mode, 
sufficient to identify it. And his own town lots, naming the 
town in which they are situated, and their proper description by 
number >jind block, or otherwise, according to the system of 
numbering in the town. His personal property the folloW'« 
particulars: Amount of capital employed in merchandise, 
amount of capital employed in manufacturing, number of horses, 
number of mules and asses, number of neat cattle, number of 
Bheep, number of swine, number of carriages and vehicles of every 
description, amount of moneys and credits, amount of taxable 
household furniture, amount of stock or share in any incorpo- 
Tated company or company not incorporated, amount of all 
personal property not exempt by law and not enumerate^] the 
number of polls. 

Sec. 7. The above list of items may be extended at the di^* 
cretion of the county commissioners, so as to obtain such facts 
as they may deem desirable. 

Sec. 8. The list shall be signed and sworn to by the person 
making it, and the oath may be administered either by the as* 
sesBor or by any other officer authorised to administer oaths, 
and shall be certified to by him, and the oath may be printed 
upon the blank form, and shall he in substance as follows ; 

I, (A. Be) do solemnly swear that I have listed above 
(or within) all the lands, town lots, personal property, money 
and credits, subject by law to taxation, and owned by me, or 
required by law to be listed by me for any other person or per* 
sons, (insert as guardian, husband, parent, trustee, executor, 
administrator, receiver, accounting officer, partner, aigent, or 
factor, as the oase be) according to the best of my knowledge. 
' Sec. 9. When any person who ia required to render the above 
statement fails to do so, from absence or sicknesH, and when 
any person refuses to do so, or to take or subscribe to the oath 
. requir&d, the assessor shall ascertain, according to thp best in- 
formation he can 'obtain, the number and value of the several 
jipecies of property required. And %o that end he is hereby 
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Bathorized to examine on oath any person whom he sopposes 
to have knowledge in relation thereto ; and if any person re« 
fuses to testify he shall forfeit the snm of five dollars, to be 
recovered by civil action in the name and to the use of the 
county ; and the assessor shall make a minute of the names of 
persons refusing to swear to this Hst, or to testify as to the 
value of property, and shall note the same on the list and rei* 
turn the same to the board of county commissioners ; and the 
county board of equalization shall add fifty per cent, to the 
amount of property returned by the assessor as the list of the 
person refusing to swear. 

Sec. 10. The said statements of persons refusing to swear ftbaiibeindotwd 
shall be endorsed with the name of the person whose property Doty onuuMor 
is therein listed, and the assessors shall file them in alphabetic 
cal order and return them to the ofiSce of the county clerk by 
the second Monday of April next ensuing, at which time, or 
before, he shall also prepare and deliver his assessment roll. 

Sec. 11. All property is to be valued by the assessor except ah property t« 
such as is herein required to be valued by the owner. ^Mw^^sMpt 

Sec. 12. The assessor shall take and subscribe an oath, to oath of i 
be certified by the officer administering it, and attached to the 
assessment roll, which oath is to be in substance as follows : 

I, (A. B.) county or township assessor, in and for the 
county, Dakota, do solemnly swear that the value of all propei 
erty, moneys and credits, of which a statement has been made 
and verified by the oath of the person required to list the same, 
is hereby truly returned, as set forth in such statement, that in 
every case where I have been required to ascertain the amount 
of value of the property of any person or body 'corporate, I 
have diligently and by the best means in my power endeavored 
to ascertain the true amount and value, and that, as I verily 
believe, the fi^U value therefor i^ set forth in the above returns* ' 
And that in no case have I knowingly omitted to demand of 
any person of whom I was required to make it, a statement of 
the amount and value of his property which he was required by 
law to list, nor have I connived nt any violation or evasion of • 
any of the requirements of the law in relation to the asae^a^ 
ments of property for taxatiou 



Digitized by Google 



26A 



unt of this 
tf^rritonrorfnll 
«f e and aooDd 
BtDd, anleM 
«ze«pUd 



'Conimlsslon 
'laarcliAnts fcc. 



Tropetty listed 
Mfessed and 
taxed, when. 



tn behalf of 
•Miotfaer 



GENERAL LAWS. 

Sec. 18. Efery inhabitant of this Territory, of fallftgenl 
aound mindy unless excepted %y the pi^)vision8 of this act, sU 
list all property subject to taxation in this Territory of wkid 
he is the owner, or has the control or management in the 
ner herein directed ; 

But the property of a ivard is to be listed by bis gnardiu 
Of a minor, having no other guardian, by his fatha,i 
living; 

If not, then by his mother, if living ; 
If not, then by the person having the property in charge 
Of a married woman, by her hnsband ; 
But if he be unable or refuse, then by herself ; 
Of a beneficiary for whom property is held in trust, ijit 
trustee ; 

And the personal property of a decedaiat, by the execaH 
adminisrr.itor, or heirs : 

Of a body corporate, compaiiy, sociefy, or partnership, tj 
the princip il accouritinjT; officer, agent, or partner ; 

Property under raort^ag** or lease to be listed by and taxel 
to the mortgagor or leasor, unless it be listed by the mortg«|tt 
or lessee. 

Sec. 14. Commission merchants, and all persons tr»diDf(ff 
dealing on Commission, and consignees authorized tosell, vha 
the o^ner of the goods does not reside in this Territory, art, 
for the purpose of taxation, required to list all the property ia 
their possession. 

Sec. 15. All personal property is to be listed, assessdl, ibJ 
taxed in the county where the owner resides, on the first of 
January of the then curreRt year, or where the property i 
kept. But if the owner resides o\it of the Territory, it is 
be listed and taxed where it may be at the time of lisung. 
And if the agent or person having charge of such property 
neglects lo list it, li^ will be/ubject to the penalty hereinafter 
provided. 

Sec. 16. A person required to list property in behalf of 
another, shall list in the same county or township in which 
wouW be r'equired to list if it were his own (except as heran 
otherwise directed.) But he must list ic separate froio liisoWi 
•naming the person to whom it belongs. But the 
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property of a person deceased, belonging to his heirs, may be 
listed as belonging to such heirs, without enumerating them. 

Sec. 17. The president, secretary, superintendent, or other oompwiii. 
principal accounting officer within the Territory at the time of 
the assessment, of every canal or slackwater navigation com- 
pany, railroad company, turnpike company, plank road com- 
pany, bridge or ferry company, insurance company, telegraph, 
company, or other joint stock company, except banking or 
other corporations whose taxation is specifically provided for 
in this chapter, for whatever purpose they may have been cre^ 
ated, whether incorporated by any law of t^^is Territory or npt^ . 
where any portion of said property, at the time of the assess^ 
ment, is situated in more than one county, shall list for taxa- 
tion, verified by the oath or affirmation, by the person no listing,, 
all the personal property, which shall be held to include road 
bed, depots, wood and water stations, poles and wire, bridge 
and boats, books, papers, office furniture and fixtures, and sucb 
other realty as is necessary for the daily business operations of 
said road, bridge, insurance or »ther incorporation. Moneys 
and credits of such company or corporations within the Territo- 
ry, at the actual value in money, in manner following, to wit :: 
In all cases, except as hereinafter provided, a full return of all 
property shall be made to the auditor of the Territory, on or 
before the first Monday of March, annually, together with a 
statement of the amount of such property, which is situated ia 
each organized county, precinct or township, incorporated 
village or city therein. The value of all movable property 
•hall be added to the stationary and fixed property ;. 

Provided^ That, whenever the whole of the property of any 
company, aforesaid, shall be in one county only, the return ' 
shall be made to the assessor or assessors^ in the same manner 
as returns of other property are made. 

If the return, aforesaid, shall not be received by said audi- Duty of *««t«t, 
tor, within three days after the first Monday in March afore- 
said, it shall be the duty of the auditor to procure the infor« 
mation aforesaid, in any manner that may appear to be most 
likely io secure the saxne correctly, and for that purpose shall 
address a written request to the officer who has omitted 
or. neglected to make ftkttiretura aforesaid; and it shall be 
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the duty of the auditor, on or before the first Monday of 
April, or so soon thereafter as he shall have procured the neces* 
sary information, to certify to the county clerks of the seve- 
ral counties in which said property, or any part thereof, shall 
be situated, the amounts thereof, specifying the several amounts 
included in each organized county or township, incorporated 
city or village in said county, which amounts, when so received 
by the several county clerks, shall be placed on the list of tax- 
able property returned to them by the several assessors for 
«ucb county or townships, incorporated cities or villages. The 
auditor shall certify whether the return was made by the proper 
officer, or whether the valuation was procured by himself ; and 
Datyofconnty it shall be the dutv of the county commissioners to equalize 

commiasioners. ^ ^ " ^ 

the valuation of such property in the same manner as of other 
property, and if the return has not been made by the proper 
officer at the proper time as required by this act, it shall be the 
duty of said county commissioners to add, not exceeding fifty 
per cent., to the valuation thus before them : 
FroTid«i Provided^ That shares of stock, in all national banks, held 

by any person or persons in the Territory, shall be assessed at 
their par value, and the owner or owners thereof shall be re- 
quired to pay tax thereon the same as though they were shares 
in banks chartered and incorporated by the laws of Territory, 
or by the laws of any other Stite or Territory of the United 
States; and 

Providedy further^ That for the purposes of taxation 
no discrimination shall be made between any national bank 
and any other bank doing business in this Territory under the 
laws thereof. 

Yeriom doing Scc. 18. When a person is doing business in more than one 

tonslMM iDmor' i 1/ . . . 

«kaaon«eooDt7 couuty, the property and credits existing m any one of the 
counties are to be listed and taxed in that county ; and credits 
not existing in, nor pertaining especially to the business in any 
one county, are to be lifted and taxed in that county where hif 
principal place of business may be ; eaoh individual of a part« 
nership is liable for the taxes due from the firm. 
iBBiirw«§ Sec. 19. insurance companies, of every description, trans- 

acting business in this Territory, shall be taxed in the same 
amount and at the same rate that all other property is taxed, 



Digitized by Google 



GENERAL LAWS. 



271 



iipon«the amoQnt of premiums taken by them daring the* year 
previous to the listing in the county where the ageat conducts 
the business. And the agent shall rend.er the list, and shall be 
personally liable for the tax, and if he refuses to render the 
list, or to swear as herein required, the amount may be assess* 
ed according to the best knowledge and discretion of the as- 
sessor, and the county board of equalization may, at their dis* 
cretion, add fifty per cent, to the amount returned by the as- 
sessor. 

S^c. 20. Depreciated bank notes and depreciated stocks or i>epreciate<i 
shares in corporations or companies, may be listed at their cur> 
rent value and rate ; credits shall be listed at such sums as 
the person listing them believes will be received, or pan be col- 
lected,' and annuities at the value which the person listing be- 
lieves them to be worth in money. 

Sec. 21. In making up the amounts of credits which any *• 
person is required to list, he will be entitled to deduct from the 
gross amount the amount of bona fide debts owing by him ; but SSiJt^'JSTJr*'*^ 
no acknowledgment made for the purpose of being so deducted "^'•"•^ 
shall be considered a debt within the intent, of this section, and ' 
80 much only of any liability of such person as security for 
another shall be deducted as the person making the list be«* 
lieves he is legally or equitably bound to pay, and so much only 
as he believes he will be compelled to pay on account of the ina- 
bility of the principal debtor. And if there are other sureties 
able to contribute, then so much only shall be deducted as he 
in whose behalf the list is made will be bound to pay or con* 
tribute ; but no person will be entitled to a deduction on ac- 
count of an obligation of any kind given to an insurance com* 
pany for the premium of insurance ; nor on account of an un- 
paid subscription to any society ; nor on account of a sub«» 
Bcription to, or installments payable on the capital stock of any 
company or corporation, nor upon any account whatever, unless 
such deduction be made from the amount of moneys or credits, 
or both, by such person listed. 

Sec. 22. Any person owning or having in his possession or JJ^"^*/^** 
control in this Territory, with Authority to sell the same, any {JJ^®"*®' 
'personal property, purchased either within or out of the Ter,- 
ntory^ with a view of selling the same at an advanced price or 
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profit, or which has been consigtied to him for the purpose of 
being sold within the Territory, shall be held to be a mer* 
chant for the purposes of this act;: such property shall be Ibted 
for taxation, and in estimating the value thereof the merchiat 
shall take the valae of such property in his possession or con- 
trol, on the first day of January. 

SjUthin"*^ Sec^ 23. Any person who purchases, receives, or holds per- 
sonal property of any description, for the purpose of adding 
value thereof,, by any process of manufacturing, refining, pari^ 
fying, or by the combination of different materials with a view 
ef making gain or profit by so doing, and by selling the same, 
shall be held to be a manufacturer, for the purposes of this act, 
and ho shall lipt for the taxation the value of such property in 
his hands estimated as directed in the previous section in case 
of merchants ; but the value shall be estimated upon the ma^ 
terials only entering into the combination or manufacture. 
iSK^Jtiiese- Sec. 24. On or befoxe the first Monday of April, apnoally^ 
liSltuulii***'^' the several county assessors shall make out and deliver to the 
county clerk an assessment roll, consisting of the following 
items, to wit t 

lirst, A list of all the taxable lands in such county in no- 
merical order, beginning with the lowest numbered section, in 
the lowest numbered township, in the lowest numbered range 
in the county, and ending in the highest numbered section^ 
township and range, with the number of acres in each tract sei 
opposite the same in a column, provided for that purpose, and 
the assessed value thereof in another column, and the name of 
the owner or person listing the same in another column, witk 
the columns of acres and values footed up. Such list shall be- 
as nearly as practicable in the following form : 



Beturn of taxable landi in — county ^ DuTcota^ 0$ 

assessed for the year 18 — . 



Part of Sec. 


Sec. 


Township. 


Range. 


Acres. 


Val. 


Owners' 
Names. 

















18 
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Second^ A list of all the town lots in each town or city in rom of ammi. 
etch county, in like numerical order, with the valuation of each c^tlnuU 
ot or part of lot, and the name of the person listing the same, 
opposite with the column of values footed up substantially in 
h e following form : 

Return of his in the city {or town) of — — , in countt/j 

Dakota^ assessed for the year 18 — . 



Block, 


Lot. 


Value. 


Owner. 


Third, A list 
bodies cori^orate 


in alphabetic 
in whose nam 


al order of all 
es any property 


the persons and 
or anything tax- 



able other than the real estate, has been listed, with a sufficient 
number of columns opposite each name in which to enter the 
numbers or values, or both, of the several species of property 
or other interests required bylaw to be listed, with the columns 
of numbers and values footed up. Such list shall be as nearly 
aa practicable in the following form, to wit 



/ 



Digitized by Google 



GENERAL LAWS. 



REMARKS. 




Poll tax. 




Total. 




Vyl>ucr pcisuuiiiibjr • 




Stock or shares. 




Household furniture. 




Money and credits. 




Value. 




Carriages. 




Value. 




Swine. 




Value. 




Sheep. 


* 


Value. 




Cattle. 




Value. 





Mules 




Value. 




Horses. 




Manufactures. 




Merchandise. 




NAMES. 
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Sec. 25 In every case where a person is required lo list J^gp JJ^wS^ 
property for himself or in behalf of another, shall neglect or Ji'jLotSr!**^" 
refuse to list the same, the assessor shall proceed as directed 
in section nine of this act, and in the return of personal prop- 
erty, opposite the name of such person, he shall write the words 

by the assessor," when the list was made by himself, together 
with the words " absent " or " sick," or the words " refused to 
list " or " refused to swear," or 9uch other words as will ex- 
press the cause why the person required to make the list, did 
not make it, and a neglect to make it shall be taken as a 
refusal. 

Sec. 26. * * ♦ * * 

Sec. 27. The county commissioners of each county shall GommiMfontrt, 
constitute a board of equalization for the county, and said 
board, or a majority of them, shall hold a session of not less 
than two days at t^e qounty seat, commencing on the first 
Monday of April of each year, for the purpose of correcting 
the assessment roll in their county, and during the sitting of 
said board, any person feeling aggrieved by anything in the 
assessment roll, niay apply to the board for the correction of 
any supposed error in the listing or valuation of his property, 
whether real or personal, and if any returned as refusing to 
render a list, or to be sworn thereto, or to the list of property 
of another can show good cause fqr such failure or refusal, the 
penalty herein provided may be remitted. 

Sec. 28. As soon as practicable after the assessment rolls ^^^^ 
are equalized and corrected as provided in the last section, and 
before the first Monday of May next ensuing, the county clerk 
shall make out ap abstract thereof, containing the whole num- 
ber of acres of land listed in the county, and the total value 
thereof; 

The total valuation of town lots ; 
The amount of property invested in merchandise } 
^he amount of property invested in manufactures ^ 
The number of horses and their total value ; 

The number of mules and asses, and their total value ; ^ 
The number of cattle and their total , value ; 
The number of sheep and their total value ; 
The number of swine and their total value ; 
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The number of carriages and vehicles of every kind, aad 
their total value ; 

The total value of money and credits ; 

The total value of household furniture ; 

The total value of stock or shares ; 
I The total value of all other personalty not enumerated nn* 

der the foregoing heads, and the number of polls ; 

Which abstract the clerk is directed to transmit without de- 
lay to the auditor of the Territory, and the county commis- 
sioners are authorized to direct the clerk to add to the abofe 
list of items such other items as they may deem advisable ; an^ 
* it shall be the duty of the auditor of the Territory to famish 
such forms for the use of the county commissioners, assessors, 
clerks, and other officers of the revenue, as shall secure unifor- 
mity of proceedings and returns throughout the Territory. 

verrit^ Scc. 29, The governor, territorial auditor and treasurer, 

shall constitute the territorial board of equalization,** (or the 
majority of them) and said board of equalization shall holds 
session at the capital of the Territory, commencing on the 
fourth Monday of May of each year, and it shall be the duty 
of said board to examine the various county assessments, and 
to decide upon the rate of the territorial tax, to be levied for 
the current year, together with any other general or special 
territorial taxes required by law to be levied, and to equalize 
the levy of such taxes throughout the Territory ; but such 
equalization shall be made by varying the rate of taxation on 
the different counties in case the said board of equalization are 
satisfied that the scale of valuation has not been adjusted with 
, reasonable uniformity by tha different assessors. 

B«u of gsasrai Sec. 80. The rate of the general territorial tax, shall notle 
less than pne-half mill, nor more than two mills on the dollar 
valuation ; 

For ordinary county revenue, including the support of the 
poor, not more than four mills on the dollar; 

For roads and bridges, a poll tax of one dollar and a half or 
• one day's work and a road tax not exceeding two mills on the 

dollar on all taxable property, to be paid in money, or in labor 
at the rate of one dollar and fifty cent^ per day, at the option 
of the person so taxed, and the certificate that the person 
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named therein has actually performed eight hours labor for 
each day's work so certified shall be received by the county 
treasurer for their several accounts in discbarge of said tax. 
• For county sinking fund, such ]:ate as in the estimation of 
the commissioners wil) pay one year's interest on all the^put- 
Btanding debt of the county, with fifteen per cent, on the prin^ 
•oipal. ^ 

Sec. 81. On or before the second Monday in June, the ter- Auditor to 

. , . . , .1 -11 transmit itftU- 

ritoriai auditor 18 required to transmit to the county clerk of 
each county, a statement of the rate of taxation required in 
said county for the general territorial tax, as directed to be 
levied and collected by the territorial board of equalization. 
Should the territorial board of equalization fail to fix the rate 
of taxation, in any or all of the counties, then the auditor is 
required to notify the county clerk of the rate to be levied and 
collected in such county or counti^. 

Sec. 32. On the first Monday in* July of each year, the 



ra§g| wl)ioK 

county commissioners shall meet at the county seat, to levy — wb«ro 
the necessary taxes for the current year, and tl;ey may loyy , 
the taxes at any time after the first Monday of July, if the 
statement from the territorial board of equalization has not 
been received, such levy shall not be postponed for more than 
ten days, and they shall levy taxes as herein directed. 

Sec. 33. The rate of the general territorial tax, shall be M Torri- 
directed by the territorial board of equalizatipn, but in case «ro«tMkr 
the statement^f the levy of such taxes as hereinbefore direct- 
ed, has not been received by the county clerk within ten days 
after the first Monday in July, then the said county commisi 
sioners shall levy the average rate of such taxes provided for 
in section thirty of this act* 

Sec. 34. As soon as practicable after the taxes are levied, dork than owki 
the county clerk shall make out a tax list containing ; c^nutLiig' 

Fifit^ A list in alphabetical order of all the persons and 
bodies corporate in whose name any property other than real 
estate has been listed with the amount or valuation thereof in 
a separate column opposite the name, and total amount of all 
the taxes carried out in another column. 

Secondy A list of all the taxable lands in the county (not 
induding town lots) ia numerical order, commencing with the 
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lowest numbered section in the lowest numbered township in 
the lowest numbered range in the county, and ending with the 
highest numbered section, township and range, with the names 
of the persons or parties in whose name each subdivision was 
listed opposite each subdivision on the margin or in a column 
provided for that purpose^^with valuation of each tract, and 
several species of taxes and the total of all the taxes carried 
out in separate columns opposite each tract in the same man* 
ner as provided in the alphabetical list of names. 

Thirdy A list of the city or town lots in each city or town 
in the county, commencing with the lowest number and ending 
with the highest number in each city or town, with the name 
of the person or party listing each lot or part of lot opposite 
the same, and the valuation and several species of taxes and 
total taxes carried out in separate columns in the same manner 
as hereinbefore provided in. respect to personal property and 
lands. 

Lilt, ^7 wtMHn Sec. 85. The tax list, when completed, shall be kept by the 
county clerk as the property of the county. The clerk shall 
also prepare a duplicate of the tax list of ,his county, and de% 
liver the same to the county treasurer on or before the first day 
of October following, the date of the levy for the current 
year. 

FormofUHtmd Scc. 36. The tax list and duplicate shall be as nearly as 
dayiicate practicable in the following form, to wit : 
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Bntrj re<|Qir«d 
to be made 



Sec. 87. An entry is required tb be made upon the tax list 
and its duplicate, showing what it is, and for what county and 
year it is, and the county commissioners shall attach to the 
lists, their warrants under their hand and official seal, in gen^ 
eral terms, requiring the treasurer to collect the taxes therein 
levied according to law ; and no informality in the foregoing 
requirements shall render any proceedings for the collection of 
taxes illegal; the county clerk shall tak^ the receipt of the 
county treasurer on delivering to him the duplicate tax list with 
the warrant of the county commissioners attached, and such 
list shall be full and sufficient authority for the collection by 
the treasurer of all taxes therein contained. 

oenntytreMorer Scc. 38. The couuty treasurer of each county shall be the 
tebj^oouwtor ijjjQ taxes, and it shall be the duty of the treas- 

urer to attend at the county seat at all times, to receive the 
taxes not yet paid, and he is also authorized and required to 
collect so far as practicable the taxes remaining unpaid on the 
list of the former year or years ; in all cases where taxes are 
paid, he shall give a receipt to the person paying the same. 

warrantiar* Scc. 39. Territorial warrants are receivable for the amount 
payable into the territorial treasury, on account of the general 
territorial tax, and county warrants are receivable at the treas- 
ury of the proper county for the amount payable into the 
county treasury, and city warrants shall be received for city 
taxes, but United States treasury notes, or their equivalent 
only are receivable for school taxes, and such other taxes as are, 
or may be required by law to be paid in cash, and road and 
poll taxes may be discharged trs provided in section thirty. 

Tr«Mnr©rto Scc. 40^ Whenever any taxes are paid to the county treas- 
^^ttnceiptBj urer, the treasurer shall make out duplicate receipts for the 
same, which duplicate receipts shall correspond in number, date, 
amount and in every respect shall be precise copies of each oth« 
er, one of which shall be delivered to the person paying such 
taxes, and the other shall within one month be filed by the 
treasurer with the county clerk, and such duplicate receipts 
shall specify the land or other property on which such tax was 
a8se9sed according to its description on the tax duplicate, or in 
some sufficient manner, and shall also specify the amount of 
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each separate and distinct fand in separate or distinct lines or 
columns, and whether the' said separate and distinct fands were 
paid in cash or in territorial warrants, coanty or road order, or 
8apervisors' receipte, as the case may be. 

Sec. 41. The tax receipt and duplicate shall be substantially rormof 
in the following form, to wit : 
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Jec. 42, It shall be the duty of the county clerk, on receiv- Dutj of wamr 
; any daplicate tax receipt from the treasurer, forthwith to e«M 
kmine- the same and compare it ^ith the tax list in his posses- 
n, and see if the total amount of taxes and the several 
loonts of the different funds are correctly entered and set 
*th in such receipt, and in jcase it shall appear that the treas* 
er has not collected the full amount of taxes and interest 
lich, according to the tax list knd the terms of the receipt, 

should have collected, then the county clerk shall forthwith 
large the treasurer with the amount such receipt falls short 

the true amount, and the treasurer shall be liable on his 
ficial bond to account for and pay over the same. 

Sec. 43. All tax receipts issued by the county treasurer 
lall be numbered consecutively, commencing with number one eonMcaaT»i7 
n the first receipt issued for the taxes of any one year, and he 
hall not receipt fotf more than one year's taxes on the sama 
property in one tax receipt, but shall keep a separate and dis- 
inct series of numbers of receipts issued for the taxes of each 
^ear for which the same have been levied and assessed in this 
Territory. 

Sec, 44. Whenever any taxes are paid, the treasurer shall wh«t tre^inw 
write on the tax duplicate opposite the description of the real dupiicau 
estate or property whereon the same were levied, the word 

paid," together with the date of such payment and the name 
of the person paying the same ; and the county clerk, on re- 
ceiving the duplicate receipt, shall forthwith make the same 
entries on the tax list in his possession. 

Sec. 46. The county treasurer is required to keep a cash Treaww to 
book, in which he shall enter an account of all money by him ^ 
received, specifying in proper columns provided for that pur- 
pose, the date of the payment, the number of the receipt issued 
therefor, by whom paid, and on account of what fund or funds 
the same was paid, whether territorial, county, school, road, 
cinking fund, or otherwise, and the amount paid in warrants, 
orders or receipts, each in a separate column, and the total 
/amount for which the receipt was given, in another column; 
and the treasurer shall keep his account of money received for 
and on account of taxes, separate and distinct from mojg^ya^ 
received on any other account ; and shall also keep, bis account 
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of money received for and on account of taxes levied and aB^ 
sessed for any one year, separate and flistinct from those levied 
and assessed for any other year ; and all entries in said cash 
book, of money received for taxes, shall be in the numerical 
order of the receipts issued therefor. 

^I'p^i'deii^ered Scc. 46. Whenever the treasurer receives money, warrants 
towhon or orders, on account of licenses, fines or any other account 
except taxes, he shall make out duplicate receipts for the same, 
and deliver one to the person making such payment, and the 
other to the county clerk, as provided in the case of tax receipts, 
and shall forthwith enter the same in his cash book as in case 
of money received for taxes, but in a separate place and with 
a separate and distinct series of numbers of receipts issued 
therefor. 

Vorm of c«fh Sec. 47. The cash book above provided for shall be as nearly 
^ as practicable in the following form, to wit : 
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SkMpdopikfu '^^^ county clerk is required to keep a duplicate 

il^^yy*" the treasurer's cash book, and to enter therein all duplicate i» 
ceiptd by him received from the treasurer, in the same muocr 
and form as the treasurer is required to enter the same. 

Sec. 49. If on the assessment roll or tax list there be 
error in the name of the person assessed or taxed, the bsk 
may be changed, and the tax collected from the person ioto- 
ded, if he be taxable and can be identified by the assessor or 
treasurer; and when the treasurer, after the tax list is co- 
mitted to him, shall ascertain that any land or other property 
is omitted, he shall report the fact to the county clerk, ib 
upon being satisfied thereof, shall enter the same upon hisi» 
sessment roll, and assess the value, and the treasurer shall ests 
it upon the tax list, and collect the tax as in other cases. 

Sec. 50. No demand of taxes shall be necessary, but ii 
shall be the duty of every person subject to taxation uodff 
this law to attend at the treasurer's office at the countj set! 
and pay his taxes; and if any person neglect so to atieadaoi 
pay his taxes, until afcer the first day of January next sa^ 
ceeding the levying of the taxes, the treasurer is directed ifli 
required to collect the same by distress and sale ; ProvideL 
That in case any person having only personal property assess- 
ed and upon which the taxes are unpaid, shall, in the opinioi 
of the treasurer, be about to move out of the county, itsbill 
be the duty of the treasurer to collect such taxes at any tioe 
after the tax duplicate has been placed in his hands. 

2SSi?d"in. ^^^^ y^*^ after whiek 

qa«nt-whe« taxcs sball havc been assessed, all unpaid taxes shall beconc 
delinquent, and shall draw interest at the rate of ten per cesl 
per annum from the date of such delinquency. 
^Mitj gee. 52. To all taxes which remain unpaid at the time the 

same become delinquent, there shall be added, as a penalty, ten 
per cent, on the amount so remaining unpaid, which shall Im 
added to the amount assessed, and collected, by the countj 
treasurer. 

upon TMi Sec. 53. Taxcs upon real property are hereby made a per- 
iwiMt petual lien thereupon, against all persons and bodies corporate 
except the United States and this Territory. 



Digitized by Google 



GENERAL LAWS. 



287 



Sec. 54. When the treasurer distrains iroods, he may keep mstniiMdfood* 
them at the expense of the owner, and he shall give notice of «zpeoMof tk» 
the time of their sale within five days after the day of the 
taking, in the manner that constables are required to give potice 
of the time of the sale of personal property on execution ; and 
th« time of the sale shall not be more than ten days from the 
day of the taking, but he may adjourn the sale from time to 
time for a period not to exceed three days,and shall adjourn once 
at least when there are no bidders ; and incase of an adjourn^ 
ment, he shall put up a notice thereof at the place of sale. 
Any surplus remaining above the taxes, charges for keeping, 
and fees for sale, shall be returned to the owner, and the treas- ' 
urer shall, on demand, render an account in writing of the 
sale and charges. 

Sec. 55. If the treasurer bo resisted or impeded in the ex- in cm umm^r 

be reiisted or 

ecution of his office, he may require any suitable person or per- e?Mttton5f 
sons to aid him therein, ynd if any such person refuse to aid, 
he shall forfeit a sum not exceeding ten dollars, to be recovered 
by civil action, in the name and for the use of the county, and 
the person or persons resisting shall be liable, as in the case of 
resisting the sheriff in the execution of civil process. 

Sec. 56. The treasurer shall continue to receive payment of JJJ^JJ?"^^/. 
all taxes after the first day of January upon the above terms "JJi*''*'^ 
until collected by distress and sale. 

Sec. 67. Whenever, in the collection of any district, town, Datrotcoiieetor 
city or local tax, which may have been levied according to law, 
the collector is not able to make the tax by distress and sale of 
personal property, and real estate is to be sold for the same, it 
shall be the duty of the collector of the tax to send such de- 
linquent list to, the county treasurer on or before the fifteenth 
day of July of each year, and the county treasurer shall re- 
ceive the delinquent list and advertise the same at the same 
time he advertises the sale of real estate for delinquent taxes, 
as hereinafter provided, by adding the amount of such delin* 
quent district., town, city or local tax to the amount of delin- 
quent territorial, county and other taxes, and shall sell such 
lands for the purpose of paying all such delinquent taxes as 
hereinafter directed, and shall Ctedit the proper district, town, 
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city or locality for the amount of taxes so collected, wUA 
shall be subject to the order of the proper collecting officer. 

Sec. 58. The treasurer shall give notice of the sale of real 
property by publication thereof once a week for three eonsee- 
utive weeks, commencing the first week in Augast precediig 
the sale, in a newspaper in his countfjry if there be one, and if 
there be no paper published in bis county, shall giYe notice bj 
a written or printed notice posted on the door of the CGUt 
house or building in which the courts are commonly held, or the 
usual place of meeting of the county commissioners, for three 
weeks previous to the sale ; such notice shall contain a notiS* 
cation that all lands, on which the taxes of the preceding year 
(naming it) remain unpaid, will be sold, acd the time and place 
of the sale, and said notice must contain a list of the lands ta 
be sold, and the amount of taxes due. The treasurer shall add 
to each description of land so advertised the sum of ten cents 
for each description, other than town lot, and for each tows 
lot the sum of five cents, to defray the expenses of advertisiog, 
which amount shall be paid by the county treasurer at the ex- 
piration of the sale, upon the aflSdavit of the publisher. 

Sec. 59. That on the first Monday of September in each 
year, between the hours of nine o'clock, A. M., and four 
o'clock, P. M., the treasurer is directed to offer at public sale, 
at the court house, or plaoe of holding courts in his county, or 
at the treasurer's office where ^y law the taxes are made paya- 
ble, all lands on which the taxes levied for the previous year 
still remain unpaid, and he may adjourn the sale from day to 
day until all the lands and lots or blocks have been offered: 
Provided, however. No real estate belonging to any person 
shall be sold for taxes, while personal property belonging to 
such person can be found by the treasurer or collector, and do 
taxable property shall be exempt from levy and sale for taxes. 

Sec. 60. The person who offers to pay the amount due <m 
any parcel of land for the smallest portion of the same, is to 
be considered the highest bidder, and when such a portion coii< 
stitutes a half or more, of the parcel, it is to be taken from 
the east side thereof, dividing it by a line running north and 
south, except that town lots are to be divided, iui such case, 
lengthwise by a parallel with the proper lines of the lots. If 
19 
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the portion taken be less than one^'half of the parcel, it is to be 
taken from the south east corner, in a square form as nearly 
as the form of the land will conveniently permit. 

The preceding provisions of this section are subject to the 
following qualifications : * 

The homestead is liable to be sold for no tax save that which 
is due upon itself exclusively, and the above directions concern- 
ing the division of a tract of land, shall be modified so as' t9 
meet this requirement ; and to that end, the quantity of laind 
bid may b.e obtained by drawing the division line in any direc** 
tion or form, so as to avoid the homestead, and when the home- 
stead constitutes a part of the tract or parcel «old, and is not 
yet ascertained, the court may in the action hereafter author- 
ized, at the suggestion of either party, cause proceedings to be 
had similar to that required in relation to mechanics' liens, for 
the ascertainment of" the homestead. And in all other caser 
of such sales, it may take the requisite order and prQceedipgf^ 
to ascertain the land sold, and to set apart from the homC'* 
stead. 

Sec. 61. Should any person so bidding fail to pay the amount^ pmrai biddiac 
due, the treasurer may again offer land for sale if the sale has 
not closed, and if it has closed, he may again advertise it speci* 
ally and by description, by one written or printed notice, posted 
for two weeks on the door of the court house or place whore 
courts are usually held, after which it may be sold at public 
sale ; or the treasurer may recover the amount by civil axjtion^ 
brought in the name of the county in which the sale was held. 

Sec. 62. On or before the first Monday of October following prnQg rttam. 
the sale of real property, the treasurer is required to me in' 
the ofiSce of the county clerk of his county, a return of Ijis 
sale of land (retaining a copy in his office) showing the landd 
sold, the names of the purcliaserd and the sum^ paid by the|D, 
and also a copy of the notice of the sale, with a certificate of 
the advertisement, verified by an affidavit, and such certificate 
shall be evidence of the regularity of the proceedings. 

Sec. 63. The description of real estate in such returns shall DMcripUoBi 
be entered in the same numerical order as required in the tax nttmeriMUi; 
Kst and such return' shall be as nearly as may be in the foUoW^ ' 
ing form, to wit ; 
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Sec. 64. The purchaser of any tract of land sold by the PveiMMr tn. 

unty treasurer for taxes, will be entitled to a eertificftte in oertiflcau 
-siting, describing the land so purchased, the sum paid, and 

e time when the purchaser will be entitled to a deed, which 
irtificate shall be assignable, and said assignment must be ac^ 
Qowledged before some officer having power to take acknowl* 
Igment of deeds ; such certificate shall be signed by the treaa* 
rer in his official capacity, and shall be presumptive evidence 
the regularity of all prior proceedings. The purchaser ac^ ^ 
uires the lien of the tax on the land, and if he subsequently 
ay any taxes levied on the same, whether levied for any year 
r years previous or subsequent to such sale, he shall have same 
ien for them, and may add them to the amount paid by him in 
he purchase, and the treasurer shall make out a tax receipt 
md duplicate for the taxes on the real e8ta.te mentioned in such 
certificate, the same as in other cases, and shall write thereon, 

sold for tax at public sale.'' 

Such certificate shall be substantially in the following f(Mrm, 
to wit : 

• County Treasurer*^ Certificate of Tax Sale. 

The Territory of Dakota, ) 
county, I 

I, treasurer of the county of ,in the 

Territory of Dakota, do hereby certify, that the following described 
real estate in said county and Territory, to wit : (describing the same) 
was, on the day of } 18 , duly sold by 

me in the manner provided by law, for the delinquent taxes of the 
year 18 thereon, amounting to dollars, inoludlng 

interest and penalty thereon, and the costs allowed by law, to , 
for the sum of dollars, he being the highest and best 

bidder for the same. 

And I farther certify, that unless redemption is miide of real es- 
tate, in the manner provided by law, the said , 
hoirs or assigns, will be entitled to a deed therefor on 
and after the of A. D. 18 ' , on surren- 

der of this certificate. 

In witness whereof, I have hereunto setf my hand this 
day of ,A.'D. 18 . 



Treasurer. 
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i^emahd oc iftf Sec. 65. The treasiirer is authorized to demand fifty eents 
8 or isiiM certificate made by him on. such sale together 

' with the necessary amount of United States revenue stamps, 

and the fee of the notary public or other officer acknowledging 
the deed^ but any number of parcels of land bought by any 
one person^ may be included in one deed or certificate, aa may 
be desired by the purchaser ; and whenever the treasurer makes ^ 
a deed to any land sold for taxes, he shall enter an account there- 
of in the sale book opposite the description of the ^land con-^ 
veyed. 

priTatomit. Sec. 66. After the tax sale shall have closed: and after the 
treasurer has made his return thereof to the county clbrk, as. 
provided in section sixty-three of this chapter, if any real ea. 
tate remain unsold for want of bidders thereof, the county 
treasurer ia authorized and required to sell the same at private- 
sate, at his office, to any person who will pay the amount of 
the taxes, penalty and costs thereon for the same. And to de- 
Uver to said purchasers a certificate, as provided in section 
sixty-five of this chapter ;: and to make out duplicate receipta 
for the taxes on such real estate, and deliver one to the purcha^ 
ser and the other tchthe county clerk, as hereinbefore provided,, 
(with the additional statement inserted* in the certificate, that 
such lands have been offered at public sale for taxes, but not 
sold for want of bidders,) on which he is required to write,. 

solii for taxes at private sale and the treasurer is further 
authorized and required to sell as aforesaid all real 'estate iui 
his county on which taxes remain unpaid and delinquent for 
any previous year or years. 

Sec. 67. The owner or occupant of any land sold for taxes,, 
or any other person, may reileem, the same at any time within 
two years after the day of such sale by paying the county 
treasurer, for the use of the purchaser, his heirs or assigns, the 
snm mentioned in this certificate, and interest thereon at the 
rate of forty per cent, ^er annum from the date of purchase, 
together with all other taxes subsequently paid, whether for aDy 
year or years previous or ' subsequent to said sale, and interest 
thereon at the same rate from the date of such payment ; and 
the treasurer shall enter a memorandum of the redemption in the 
list ol sales, and give a receipt therefor to the person redeem^ 
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ing the sanre, and file a duplicate of tke same witli tlie ooutty 
t^rk as in ddier cases, and hoH the mone j paid to the ^doar of 
llie pnrcliaser, his agent or attorney ^ Pravideiy That infants, 
i'diots and insane persons may redeem any lands belonging to 
them, sold for taxes, within two years after the expiration of 
such disability. 

Sec. 68. Any person claiming an undivided part of any undiwided i«« 
land sold for taxes, may redeem the same on paying such pro- ^ 
portion of the purchase money, interest, principal and snbse- 
^aent taxes as he shall claim of the land sold. 

Sec. 69. In every case of partial redemption, pnrsnant to Partial 
the last section, the quantity sold shall be reduced in proper- 
tioa to the amount paid on such partial redemption, and the 
county treasurer shall convey accordin^y« 

Sec. 70. If no person shrill redeem such lands within two ifit,b»nnotb» 
years, at any time after the expiration thereof and on produce JSJ^mm^*^'**" 
tion of the certificate of purchase, the treasureir of the county 
in which the sale of such lan(}3 took place shall execute to the 
purchaser, his heirs or assigns, in the name of the Territory, a 
conveyance of the real estate so sold, subject, however, to all 
the claims which the Territory may have thereof for taxes or 
other liens or incumbrances. 

Sec. 71. Such conveyance shall be exeoy ted by the county oonyeywce how 
treasurer under his hand, and the execution thereof shall be 
attested by the county clerk, with the (|>unty seal, and such 
deed shaU he prima facie evidence of the truth of all the f9.cts^ 
therein recited, and no more, and ^uch deed shall be, as far as 
practicable, in the following form, to wit : 

Whereas, A. B. did, on the day of , A, D. . 

if 7 F»nn of deed 

18 , produce to the undersigned, C. D., treasurer of the county 

<tf ' , in the Territory 6f Dakota, a certificate of pup* 

chase in writing, bearing date the di^y of , 

18 , signed by E. F., who at the last mentioned date was treasu- 
rer of said county, from which it appears that did on 
the day of ' ,18 , purchase at public 
auction at the door of the court house in said county, the tract, parcel 
or lot of land lastly in this indenture described, and which lot was 
fiold to for the sum ot , being the amount 
due on the following tract or lot of land returned delinquent for the 
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non-payment of taxes, costs and charges for the year 18 , to wit : 
(here insert the land offered for sale.) And it appearing that the 
said A. B. is the legal owner of said certificate of purchase, and tbo 
time fixed by law for redeeming the land therein described having 
now expired, anJ the same not having been redeemed as provided 
by law, and the said A. B. having demanded a deecl for the tract of 
land mentioned in said certificate, and which was the least quantity 
of the tract above described that would sell for the amount due there- 
on for taxes, costs and charges as above specified, and it appearing 
that said lands were legally liable lor taxation, and had been duly 
assessed and properly charged on the tax book or duplicate for the 
year 18 , and that said lands had been legally advertised for sale 
for taxes, and were sold on the day of , 

18 

Now, therefore, this indenture, made this day of 

, 18 , between the Territory of Dakota, by 0. D., 
the treasurer of said county, of the first part, and the said A. B. of 
the second part, witneaseth, that the said party of the first part, for 
and in consideration of the premises and the sum of one dollar in 
hand paid, hath granted, bargained and sold, and by these presents 
doth grant, bargain, sell and convey unto the said party of the second 



part. 



Sball not be 
▼alid, on 
account of 



€ertifleiite oioi- 
eelltd ftnd Ued 



heirs and assigns forever, the tract or parcel of land 



mentioned in said certificate and described as follows, to wit : (de- 
scribe the land,) to have and to hold said mentioned tract or parcel 
of land, with the appurtenances thereto belonging, to the said party 
of the second part, heirs and assigns forever, in as full and 

ample manner as the said treasurer of said county is empowered by 
law to sell the same. ^ ^ 
In testimony whereof, the said C. D., treasurer of said county of 
, has hereunto set his hand and seal on the day and 

year aforesaid. 

Attest : , 

[seal.] 

Which deed shall be acknowledged by said treasurer before some 
one authorized by law to take acknowledgments of deeds. 

Sec. 72. The sale of lands for taxes shall not be invalid on 
account of such lands having been listed or charged on the da- 
plicate in any other name than that of the rightful owner. 

Sec. 73. When conveyances are delivered for lands sold for 
taxes, the certificate therefor sh^U be canceled and filed away 
by the county clerk ; and in case of the loss of any certificatei 
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>Ti being fully satisfied thereof by dae proof, and bond given to 
sbe Territory of Dakota in a sum equal to the value of the 
property conveyed, as in cases of lost notes or other commer«> 
sial paper, the county treasurer may execute and deliver the 
proper conveyance, and file such proof and bond with the county 
clerk. 

Sec. 74. When, by mistake or wrongful act of the treasurer, LandioWkj 
land has been sold on which no tax was due at the time, the ^oogfeUf 
oounty is to save the purchaser harmless by paying him the 
amount of principal and interest to which he would have been 
entitled had the land been rightfully sold, and the treasurer 
and his sureties shall be liable for the amount to the county on 
his bond, or the purchaser may recover the same directly from 
the treasurer. 

See. 75. A tax of thirty dollars, for territorial purposes, Tasforterri- 
«hall be levied upon each pedler of watches, clocks, jewelry, 
or patent medicines, and all other wares and merchandise not 
manufactured within the limits of this Territory, for a license 
to peddle throughout the Territory for one year. 

Sec. 76. Such license mav be obtained from the county clerk LkeoMhow 
of any county, upon paying the proper tax to the treasurer 
thereof, and taking his receipt therefor. 

Sec. 77. Any person, so peddling without a license is guilty JJJf^^ljf***** 
of a misdemeanor, and the person actually peddling is liablp 
whether he be the owner or not, and upon conviction thereof, 
shall forfeit and pay the sum of fifty dollars to the couhbf 
treasurer where such conviction shall be had to be recovered by 
civil action in the name of the county prosecuting for the same; 
All fines and penalties recovered under this section shall be 
applied to the common school fund of the county prosecuting^ 
for the same, and if any peddler refuses to exhibit his license 
to any person requiring a view of tlie same, he shall be pre** 
eum^d to have none, and if he produce a license upon trial, 
such peddler shall pay all cost of prosecution. 

Sec. 78. The treasurers of the several counties shall pay TreMurer thAii 
into the territorial treasury all fands in their hands belonging ^whto' 
thereto, on or before the first Monday of November in each 
year, and at such other times as the territorial treasurlsir shall 
require ; and the funds so paid in shall be the identical territoria 
20* 
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iTanraiE^ if aoj, raoemd by the lareftsurer for payment of the 
tazee^ or in coin, or in treaaury notes of the United States, 
aad the county troaanrer shall be entitled to reoeive ten eente^ 
sdle for tx^Vd each way by the nearest routes, in making^ kis 
retunM to llie territorial treasurer, which he may receive either 
by a credit on his account, or on an order of the auditor upon 
the territorial treasury ; Provided, however^ That when the 
distance from the county to the territorial treasury is over one 
hundred miles, then the county treasurer is required to send 
tibie territorial tax by United States drafts or a post office order, 
for which he shall be allowed the actual expenses for procuring 
the sflone and no more. 

ntt^shiai^ Sec. 79. If any oomnty trea0«r«r shall willfully and negli^ 
^ gently fail to settle with the territorial treasurer at the time 

and in the manner above prescribed by law, he shall forfeit to 
the use of the Territory the sum of five hundred dollars, whieh 
l^^^f^ may be recovered of him, or his sureties, on suit brought 
by the territorial treasurer in any court of this Territory having 
jurisdiction; o^ in case ef failure of the territorial treasurer te 
bring such suit, then any citizen of the Territory may bring 
thesame. 

staAUMtuewioi Sec. 80. The county treasurer shall settle with the county 
QOfnmissioners on or before the first Monday of May, and on 
the ^rst Monday of October ; Provided^ however^ That the 
epunty commissioners may require the county treasmrer to set*- 
tle with them at any time* The treasurer is to be charged with 
tl^.pQiount.9f all tax lists placed in his hands for collectioBy 
and credited with the amounts collected thereon and the delub- 
qifie^t liista^ an^ he jBhall leave his youchers with the commission- 
ers, to be retailed by them for evidence of his settlement. If 
the treasurer's accounts are correct, the commissioners shaJJ 
certify .the same ; if not, he shall be liable on his bond. 

Bdo. 81. A list of lands becoming tax^able for the first time 
tSV*'* in each county of the Territory, shall be procured by the ter- 
ritorial auditor from the proper land officers, at the best prices 
for Ahe Territory, and ^ list of the lands becoming so taxable 
in each cf the several counties, shall be forwarded by the an- 
di^pr to the county clerik of eai^h county on ^ before the fif- 
t«en^ iday of February of eac)^ year. 
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Sec. 82. Each county treasurer is required' to keep a book Warrant books 
called the warrant book/' in which he shall enter every ter- 
ritorial, county, road or other warrant or order by him paid, or 
received in payment of ytaxes, specifying the date at which the 
same was received and canceled, from whom received, the payee, 
or person in whose favor it was drawn, its number and date, the 
amount for which it was originally drawn, the total amount of 
indorsements or payments made thereon, the principal sum for ' 
which it was received, the interest allowed, and total amount 
for which it was received, and the treasurer shall keep his ac« 
count of warrants and orders hf him received for and on ac- 
count of taxes, separate and distinct from such as are by him 
paid in cash, and in another and separate place he shall enter 
an account of all indorsements made* on warrants or orders in 
part payment thereof. Such warrant book shall be in tb6 fol- 
lowing form, to wit : 
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Sec. 83. If any connty treaearer in this Territory, or his shaiiwufnny 
deputy, or any other person, shall kno¥ringly or willfully make, m^tnto^wa^ 
issue and deliver, any tax receipt, or duplicate tax receipt, and ^tcuh 
therein designate any part or parts of the amount thereof as 
being paid in warrants or orders when the same was or were paid 
iik cash, f och treasurer, or deputy treasurer, or other person, 
shall be deemed guilty of a high crime and misdemeanor, for 
which he may be indicted by a grand jury, and on conviction 
thereof before any court of competent jurisdiction in this Terri- 
tory, he shall be sentenced to imprisonment in the penitentiary 
for a term of not less than one, nor more than five years, in 
the discretion of the court. 

Sec. 84. If any county treasurer in this Territory, or his JJX*^^?^^** 
deputy, or any other person, shall knowingly or willfully make, 
issue and deliver, any tax receipt, or duplicate tax receipt, re< 
quired by section forty-*one of this act to be issued, by fraud- 
ulently making the tax receipt and its duplicate, or the paper 
purporting to be its duplicate, different from each other, with 
intent to defraud the Territory of Dakota, or any county in 
said Territory, or any person or persons whomsoever, such 
treasurer or deputy treasurer or other person, shall be deemed 
guilty of a high crime and misdemeanor for which he may be 
indicted by a grand jury, and on conviction thereof before 
any court of competent jurisdiction of this Territory, he shall 
be sentenced to imprisonment in the penitentiary for a term of 
not less than one year, nor more than fiv6 years, in the discre- 
tion of the court. . 

Sec. 85. In the case of dereliction of duty on the part of nereuction 
any oflScer or person required by law to perform any duty un^- 
der the provisions of this act in any county in this Territory, 
such person shall thereby forfeit all pay and allowance that 
would otherwise be due him, and the county commissioners in 
any such county, on receiving satisfactory evidence of such de- 
reliction or failure to perform as required by law any duty en« 
joined by this act, shall refuse to pay such person or persons 
any sum whatever for such services. 

Sec. 86. Every person owning or keeping a dog or dogs p^nont keepi^ 
within the city of Yankton in the Territory of Dakota, shall ^jniredtoiut 
be required to list to the precinct assessor at the time of listiAg 
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-other property, in the same' manner tMid under die same penal- 
ties as is or are provided for listing other property, all Aoff k 
or she may own or Iceep, and on which the folloving tax shall 
be levied and collected, for tbe use and benefit of the comam 
schools of the city of Yankton, in which sach dogs are kept or 
owned ; for each dog, one dollar, and for each slvt^or bitd^ 
two dollars. 

8aidtajc«f ft Sec. 87. Said tax shall be a perpetual lien on all property, 
^'t^t real or personal, which the owner of such dog or dogB mtj 
have at the time of assessment or at any subsequent time, airf 
if not paid shall be collected by distress and sale at the suie 
time and in the same manner that other delinqttent taxes an 
collected, together with the same penalty. 

xot liable to Sec. 88. No person shall be liable to prosecution for dw 

'proseention for -^.n. t i» t • i 

knung dogB^ age for killing any dog found yunning at large wmch has 
«t large been listed, or upon which said tax has not been |>aid after Ike 
same has become delinquent ; Provided^ howetfery That notk 
ing in the three section8^[86, 87, 89,] shall apply to any otkcr 
part of the Territory except Yankton city. 



COUNTY TREAStTRBRS, 

oonntftraaanm . Sco. 89. The county treasurer shall be the collector of tax- 
office, where ^s ; he shall keep his oflSce at the seat of justice for his county, 
and shall keep a fair and accurate current account of the mos* 
eys by hiiii received, showing the amount thereof, the time 
when, from whom and on what account received, in cash, w- 
rants, county or road orders; and if in warrants or orders^ 
their kind, number, or other designation ; amounts for which 
, they were dr9.wn, interest due thereon, and the amounts of tie 
receipts thereon endorsed, if any ; also of all disbursements 
by him made, showing the time when, to whom, on whataei 
count and the amount paid ; and he shall so arrange his bo(Ju 
that the amounts received and paid on account of each separata 
and distinct fund or appropriation, shall be exhibited in sepa- 
rate and distinct columns, or accounts, and so as to show wheth- 
er the same was received or paid in cash, or warrants or ordcra, 
and if either of the latter, their designation and other psrtic* 
.ulars as above required ; and the eounty treasurer shall at all 
times exhibit such accounte, when desired, to the territorial^ 
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wmnty of sehool offi^^ers, entitled to receive the same, and: 
shall at any time pay- over the balajace in his hands to them^. 
upon receiving proper vouchers. 

Sec. 90^ When any money shall be paid to the county treas** ^benaooerii. 
arer, he shall make the proper duplicate receipts for the same,^ te<B«£»»tet' 
88 in the ease of the payment of taxes,, and shall gi^ one of 
said receipts to the person paying said money and the other to 
the county clerk within one month thereafter. 

Sec. 91. The books, accounts and vouchers of the county 3^^,^ ««counu- 
treasurer, and all moneys, warrants or orders remainiug in t]ie f^; £^e^i^ 
treasury, shaU at all times be subject to the inspection andex«> ^^^^^ 
amination of the county commissioners. 

SeCk 92. When the county treasurer shall receive any county warranto on 
or territorial warrants,, or orders, on which any interest is due, u?d^«'°**'***' 
he shall note on such warrants or orders the amount of inter- 
est by him paid thereon, and shall enter in his account the 
amount of such interest, distinct from the principaL 

Sec. 93. When the county treasurer of any county shall sbaii write oo 

, , , . t I th« liice of order 

pay any county order drawn on him. by the county commission- "redeemed." 
ers, or when he shall take or receive any such order in pay« 
ment for any tax, he shall write on the face of such order 
^ Redeemed," and the date of redemption, and shall sign his 
name thereto. 

Sec. 94. When any person desiring to pay any taxes due whenwemmt 
and unpaid, shall present a county order to the treasurer of •JJ^* 
any county in payment for such tax, which shall exceed the 
amount that such treasurer is authorized to receive in county 
orders in payment for such tax, he shall endorse on the back 
of such order in part payment, the amount he is authorized by 
law to receive, and date the same. Said treasurer shall take 
two receipts from the holder of such order^ for the amount so 
endorsed and paid, showing the date of the endorsement, a 
fioll description of such county order, including the date there* 
of, to whom given, the amount for which it was givea, and all 
the endorsements thereon ; one of which receipts he shall forth-' 
with file with the county clerk, the other he shall retain as his 
voucher. 

Seo. 95. Each county treasurer may appoint one or moT'O 
deputies to assist him in tbe collection of taxes^ and may takfi; 
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such bond and security, from the person so appomted, u he 
shall deem necessary for hi3 indemnity, and shall in all cases, 
be liable and accountable for the proceedings and misconduct 
of his deputies. 

Sec. 96. When any person shall desire to pay only a portion 
of the tax charged on any real estate, such person shall pay s 
like proportion of the several taxes charged thereon, and na 
person shall be permitted to pay one of said taxes without pay- 
ing the others, except the tax for the erection, completion or re* 
pair of school houses, the collection of which shall have been 
enjoined by law. 

Sec. 97. The county treasurer shall make sale of delui- 
quent lands and town lots in the manner and at the times re- 
quired by law. 

Sec. 98. Each county treasurer on going out of office shall 
deliver to his successor in office all public moneys, books, ao 
counts, papers and documents, in his possession ; and in case 
of the death of any county treasurer, his legal representatiyes 
shall, in like manner, deliver up all such moneys, books, ac^ 
counts, papers and documents, as shall come into their posses* 
sion. 

Sec. 99. If any county treasurer shall fail to make return, 
fail to nvike settlement, or fail to pay over all money with 
which he may stand charged, at the time and in the manner 
prescribed by law, it shall be the duty of the county clerk, on 
receiving instructions for that purpose from the territorial au- 
ditor or from the county commissioners of his county, to cause 
suit to be instituted against such treasurer and his sureties or 
any of them, in the district court of his county. 

Sec. 100. Whenever suit shall have been commenced against 
any delinquent county treasurer, as aforesaid, the county com- 
missioners of such county may, at their discretion, remote 
such treasurer from office, and appoint some suitable person 
to fill the vacancy thereby created, as hereinbefore provided. 

Sec. 101. The county commissioners of any one of the 
counties of this territory may require the county treasurer to 
give additional freehold sureties, whenever in the opinion of a 
majority of said commissioners, the ej^isting security shall have 
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become insufficient ; and said eommissioners are hereby also 
authorized and empowered to demand and receive from sitid 
county treasurer an additional bond, as required by law, with 
good and sufficient freehold security, in such sum as said com- 
missioners or a majority of them, may direct, wheneyer, in 
their opinion, more money shall have passed, or is about to 
pass into the hands of said treasurer than is or would be re« 
covered by the penalty in the previous bond. ' 
Sec. 102. If any county treasurer shall fail or refuse to eive n treasarer f*i} 

to give 8U3h 

such additional security or bond, for and during the time of ten 
days from and after the day on which said commissioners shall 
have required said treasurer so to do, his office shall be con« 
49id^ed vacant, and another treasurer shall be appointed, agree- 
ably to thO' provisions of law. 

Sec. 103. No county treasurer shall either directly or indi** Treamrer am 

*^ not purchftM 

rectly, contract for or purchase any order or orders, issued by JJJJJJ,^'''* 
the county of which he is the treasurer, at any discount what- 
ever upon the sum due on such order or orders ; and if any 
county treasurer shall so contract for or purchase any such orm 
der or orders, he shall not be allowed, in settlement, the 
amount of said order or orders or any part thereof, and shall 
also forfeit the whole amount due on such order or orders, to 
be recoi»ered by civil action, at the suit of the Territory of 
Dakota, for the use of the county. 

Sec. 104. The county treasurer, on his settlement with the on'Mttiefflent, 
county commissioners, shall not be credited with any sum for credited with 

' . any Pald 

interest paid on any order, unless he shall, at the time of ®" 

* ' ' any order, niiwfa 

receiving the same, have noted thereon the amount of interest 
due thereon. 

Sec. 105. If any county treasurer shall loan any money be* ir be abaiuoan 
longing to his county, with or\ithout interest, or shall use 
the same for his own individual purpose, he shall forfeit and 
pay for every such offense a sum not exceeding, five hundred 
dollars, nor less than one hundred dollars, to be recovered in 
action at law at the suit of the Territory of Dakota, for the 
use pf the county. 

Sec. 106. Each county treasurer shall, immediately after the Xaeh county 

- . , T . . * 1 . treaenrer aball 

annual settlement with the county commissioners of his county, immediately 

^ - , . _f after eettlttneit 

on demand and presentation of the order of the clerk, issued by 
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directkm of the county oommissioners therefor pay over to the 
district or precinct treasarer, city treasurer, or other proper 
officer, all moneys in the county treasury belonging to any 
district, precinct, city, town or school district ; Provided^ That 
the moneys mentioned in this section may, by the direction of 
the proper local officers, remain in the county treasury, on the 
order of the county clerk as aforesaid. 
»etaned exhibit- Scc. 107. The county clerk and county treasurer, conjointly 
wheitocontaia ^j^^jj ^^^^ aunually a detailed exhibit, showing the receipts 
and disbursements of the county for the fiscal year, and also 
the assets and liabilities at the time of making out the same ; 
said exhibit shall show the amount of all orders on the treas* 
ury issued during the year next preceding,, to whom allowed, 
and on what account, and also the liabilities of the county 8ta« 
ted in detail, and the assets of every kind as near as may be ; 
, showing also the amount of funds in the treasury at the time of 
making said exhibit, on what account paid in, and the kind of 
funds ; said exhibit shall be made out annually, and posted up 
in the office of the treasurer, an the first Monday in October. 

IthSrjfflce? county treasurer, other officer or person, 

£e7afek^pinR c'^^'^g^^ coUectiott^ receipt, safe keeping, transfer or 

2oM'?hiii^e*' disbursements of the public money, or any part thereof^ be* 
£iJ.*iraen?." longing to the Territory or any county, precinct, district, city, 
town- or school district in this Territory, shall convert to bis 
own use, or to the use of any other person or persons,, body 
corporate, association or party whatever, iaaay way whatever 
or shall use by way of investment in any kind of security, 
stocks, loan, property, land or merchandise, or in any other 
manner or form whatever ; or shall loan,, with or without 
interest, to any company,, or corporation,, association, or in«»- 
dividual ; or shall deposit ii^th any company, or corpora-- 
tion, or individual, any portion of the public money ,^ or other 
funds,^ property,, bonds, securities, assets or effects 'of any 
kind, received, collected or held by him for safe keeping, trans^ 
fer or disbursements, or in any other way or mstoner, for any 
other purpose ; or if any person shall advise, aid^ or in any 
.manner participate in sueh act, every such act shall be deemed' 
and held in law to be an embezzlement of so much of said 
.ouoneys, or other property aa aforesaid, as shall be thu6 Qonicei-^ 
20; 
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ted, need, invested, loaned, deposited, or paid out as aforesaid, 
which is hereby declared to be a high crime and misdemeanor, 
and upon presentation, trial by indictment and conviction 
thereof before any court of competent jurisdiction in this Ter* 
ritory, such county treasurer or other officer or person shall be 
sentenced to imprisonment in the penitentiary, and kept at 
hard labor, for [a] term of not less than one year nor more than 
twenty-one years, according to the magnitude of the embezzld 
ment, and also to pay a fine equal to double the amount of 
money or other property so embezzled, as aforesaid ; which 
fine shall operate as a judgment at law on all the estate of the 
party so convicted and sentenced, and shall be enforced by ex- 
ecution or other process, for the use only of the party or par- 
ties whose moAey, or other funds, property, bonds or securities, 
assets or effects, of any kind as aforesaid, have been so embez- 
zled ; and in all cases, such fine so operating as a judgment, 
shall only be released or entered as satisfied by the party or 
parties in interest, as aforesaid. 

Sec. 109. If the county commissioners deem ant expendi* ifeountyeom- 

, , . •. « , missioned deem 

ture necessary, greater in amount than can be provided for by "y expendunre 

1 T 1 11 . - » , necessary sTtator 

the annual tax, they shall require a vote of the county thereon, *™e5rovided 
either at a^ general election, or one called especially for the pur- Sa'u r5quiw\ 
pose. In either case, four weeks notice of said election shall ^^^'^ 
' be given in each newspaper published in the county, and the 
notice shall specify the amount to be raised, and the precise pur- 
pose for which it is to be expended, and if a majority of the 
votes cast authorize the tax, the county commissioners shall 
cause the sanie to be levied and collected in the same manner 
as^ the annual tax, and if possible at the same time ; Provided, TnnAH 
however^ That no new assessment shall bo made for any 
especial tax. 

Sec. 110. It is hereby made the duty of the territorial audi- Dutj of tflrri- 
tor j to send certified copies of this act, to the county clerks of 
the respective counties in this Territory, on or before the 25tb 
day of January, 18G9, so as to enable the county commission- 
ers to act under its provisions ; also that this act shall be pub- 
lished in the Union ^ Dakotaian^ and the Dakota Bepviliean^ , 
•ft or before the 25th day of January, 1869. 
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cbaptersi.uw* Scc. 111. That chapter twentjKfoar af the laws of 185 

1M6 and 60 r J 

repealed and 1866, entitled, an act in relation to territorial and coun^ 
revenue," and all parts of acts conflicting with the proTiski 
of this act are hereby repealed; Provided, however^ Thattkii 
act shall in no wise abrogate, annul or repeal the pmisiQiii 
of an act of this session entitled, an act in relation to Uxiog 
real and personal property," and, Provided^ further^ Tta 
nothing in this act shall be so construed as to repeal any ofik 
provisions of the common school laws now in force, and h 
videdf further^ That nothing in this act shall- be construeii 
to effect any proceedings had under the provisions of anyfi 
mer act of the legislature. 

Act to uke effect Scc. 112. This act shall take effect and be in force from 
" after its passage. 

Approved, Jan. 12, 1869, 



TIMBER. 



AN ACT TO ENCOURAGE THE PLANTING AS 
GROWING OF TIMBER. 

Be it enacted hy the Legislative Assembit/ of the Territor]^ 

Dakota : 

Number of acres Scctiou 1. That any person or persons, owning or claimii 
Lt^ds''M?mJt- any prairie lands, in this Territory, who shall sow seed then 
ot ecceeding ^^^^ plant or Cultivate, protect and keep in good groi 

ing condition, five acres timber, the trees to be not more thi 
eight feet apart ; every such person or persons owning i 
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claiming such lands, shall be allowed to hold exempt from tax# 
ition, the ODrOcfourth of the one-fourth section whereon the 
same may be situated^ with all improvements thereon, not ex- 
seeding one thousand dollars in value. 

Sec* 2. The exemptions provided for in this act shall con- SSfcoi^nt m 
tinue and be in force for the term of ten years from and after 
the planting of the timber aforesaid. • 

Sec. 3. The change of ownership of the lands referred to in change of 

° * ownership 

this act, shall in no way change the operation of this act ; 
JProvidedj The owner or claimant of said lands shall protect 
and keep the timber as aforesaid, in a good growing condition. 

Sec. 4. All acts and parts of acts in conflict with the pro- Actsoonflictine 

* * repealed 

i^isions of this act are hereby repealed. 

Sec. 5. This act shall take effect and be in force from and ^"J^^^^p^f^Tod 
after its passage and approval by the Governor. 
Approved, Jan. 5, 1869. 



TOWNSITES. 



37. 

AN ACT SUPPLEMENTARY TO AN ACT ENTITLED 
"AN ACT IN RELATION TO TOWNSITES ENTERED 
AS SUCH UNDER THE ACT OF CONGRESS, AP- 
PROVED MARCH 2d, 1867," APPROVED DECEM- 
BER 18th, 1867. 

Be it enacted hy the Legitlative Attemhly of the Territory 
of Dakota : 

Section 1. That whenever any tract of land shall have been 
settlfed upon and entered as a townsite under the provisions of 
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When land Bball the act of congress of March two, eighteen hundred and sixty- 
«u?aiideBtor0d Bcven, entitled an act for the relief of the inhabitants of citiei* 

aa a townaittt 

ondtf tha pro- and towns upon the public lands, and the act of congress of Jane 
■St taSS5*"' ^^8^^> eighteen hundred and sixty '•eight,, entitled an act to 
IfwtawJSSi*' amend an act entitled an act for the relief of the inhabitants of 
^jf pititio'na cities and towns upon the public lands, approved March two, 
wiTtr^Projlded eighteen hundred and sixty-seren ; in case that the said town* 
site so entered is not included within the limits of an incorpo- 
rated town or city, it shall be the duty of the person or ofEicer 
so entering the said townsite or his successor in office to die* 
pose of and convey by deed or deeds, the land by him so en" 
tered as may be directed by a petition signed by not less than 
two^'thirds of the citizens or occupants of said townsite ; s^nd 
he is hereby authorized and empowered to convey and dispose 
of said land as specified in said petition, which petition shall be 
recorded in the office of the register of deeds of the county in 
which said townsite was situated ^ Providedy however^ That he 
shall deed to such bona fide occupant the lot or lots or parcels 
of lands by said occupant so occupied on said townsite, on the 
rraTidedfarikaf ^ato of the entry of said townsite; Providedj further j That if 
the said townsite shall haVe been surveyed into' lots, blocks, 
streets, and alleys prior to the entry of said townsite,. the per- 
son entering the same, may convey the same as hereinbefore 
prescribed without first making a resurvey of said town. ^ 

▲eitotaiaaAft Scc, 2. This act shall take effect from a£tet and its passafft^ 
and approval. 

Approved,^ Jannary 12thy 1869.. 
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ALBANY COUNTY. 



OH^I>TEIl 38. 

AN ACT TO ORGANIZE THE COUNTY OF ALBANY. 

Be it enacted by the Legislative Assembly of the Territory 

of Dakota : 

Section 1. That all that portion of Dakota Territory em- ^J^^^l^l^} 
braced within the following described boundaries, shall be SJ^^^I^*"^" 
known as the County of Albany, to-wit : sSf p?obSte 

Judge, BagiBter. 

Commencing at Buford Station, on the Union Pacific Rail- Jjj^' ^JJlS^ 
road, thence due north to the fortysfifth parallel of north lati* oouit^suJeSn- 
tude, thence west along said parallel to the one hundred and vtyo?°Dutri«t 
seventh degree and thirty minutes west longitude, thence 
south to the forty-first parallel of north latitude, thence east 
along said parallel to a point due south of Buford Station, and 
thence north to the point of beginning ; and the following offii 
cers are hereby appointed for said County, to act until the next 
ensuing general election, and until their successors are duly 
elected and qualified : 

County Commissioners — J. W. Collins, Fred. Laycock and 
T. J. Ruth. 

Sheriflf — Thomas D. Sears. 

Probate Judge — M. C. Page. 

Register of Deeds — A. W. McOlearn. 

Justices of the Peace— N. T. Webber, J. C. Walters, B. F. 
Green and H, C. Hall. 

Constables — S. Osborn, Samuel Douglas^ A. Trabing and 

E. Carter. 

Coroner — ^J. H. Finfrock. 
21* 
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County Superintendent of Public Instruction — George W. 
Lancaster. 

Surveyor — H. H. Richards. 
District Attorney — E. L. Kerr. * 

oounty commi«- Soc. 2. The Gouuty Commissioners may fill all vacancies in 
▼Mandti!^ county offices, and the persons so appointed shall hold their 

Persons Appoint- r rr 

•dtohoMMbbeir office Until the next general ensuing election, and until their 
when successors are duly elected and qualified. 

Q«Teni«r may Sec. 3. The Governor may appoint as many notaries pub- 
appoint Kotaries -.o i :i 
pnbuo lie for saia county as he may deem necessary. 

oonntyseat. Sec. 4. The couuty seat of said county is hereby located at 
-where Laramie City. 

Fewer of eonntf Scc. 5. The Couuty Commissioners of said county shall 

aoouiissloners . 

have the power, at any regular meeting of the Board, to make 
an order increasing the fees of county officers; JProvided^ 
however J That the fees of said officers shall not be increased 
more than three times what is now allowed by law. 
Acttotakeeffiot Scc. 6. This act shall take effect and be in force from and 
after its passage and approval. 
Approved, Dec. 16, 1868. 
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ALBANY AND CABBON COUNTIES. 



CHAPTER 29. 

A» ACT CONSTITUTING THB COUNTIES OP ALBANY 
AND CARBON A PART OF THE SECOND JUDICIAL 
DISTRICT : PROVIDING FOR TERMS OF THE DIS. 
TRICT COURT THEREIN, AND FOR OTHER PUR- 
POSES. 

Se it enacted hy the LegUlative A%%emhly of the Territory 

of Dakota : 

Section 1. That all that portion of the Territory of Dakota portion oi ten' 
known and designated as the counties of Albany and Carbon, ^^^^^^ 
be, and the same is hereby attached to, and made a part of the 
Second Judicial District of Dakota Territory. 

Sec. 2. That in addition to the terms of the district court ^'^^ 
in said district now provided by law, there shall be annually court 
held at the county seat of said county of AUbany, at least one 
regular term of said court. Said term shall commence on the 
fourth Monday of March, in each year. 

Sec. 8. That in addition to said term as above provided, the in uditioa to 
judge of said court may in his discretion, if he shall deem the 
public interests require it, hold another regular term of said 
court in said cdunty of Albany, annually, at the county seat 
thereof, at such time as he may appoint. 

Sec. 4. The judge of said court, if he shall appoint an ad- " the jndgo 

° ' r* ■hall appoint aa 

• ditiond term of said court as provided for in this act, shall »«itten»» 
give notice thereof, by publication for at least three weeks in 
a newspaper published in said county of Albany, if there be 
one published in said county, if not, by publication in a news- 
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paper published in this Territory nearest to the coupty seat of 
said county, the first of which publications shall be at least 
sixty days before the first day of said term. 

Sec. 6. The judge of said court is hereby authorized to ap- 
point a clerk of said court. 

Sec. 6. The county commissioners of said T^ounty, are here- 
by authorized and required, to levy and cause to be collected a 
tax upon the taxable property of said county, sufficient to pay 
the expenses of the courts herein provided for, which expenses 
including the per diem of the judge, attorney, marshal, jury- 
men and all other expenses, shall be certified by the judge of 
said court, and shall be paid by the treasurer of said countj, 
upon such certificate. 

Sec. 7. There shall be allowed and paid by the treasurer of 
said county, out of the money collected as above provided, to 
the judge holding said additional term, the sum of ten dollars 
per day for each and every day necessarily occupied in holding 
said court« 

OMftinowpeii-: Sec. 8. All cases that are now pending, or that shall before 

illnff. Provided , « , ^ 

the first day of the term herein appointed for Albany county, 
be pending in the said district court within and for the county of 
Laramie, the defendants of which are charged with the com* 
mission of crimes within the limits of what is at present the 
. counties of Albany and Carbon, and all civil cases, if the 
plaintifi* therein shall request the same, shall be transferred to 
the district court 'within and for the county of Albany, and 
shall there be disposed of ; and the clerk of said court in Lar- 
amie county shall certify to the clerk of said court in Albany 
county, all the proceedings that may have been had, in each of 
said cases, in said court, and transmit the same with all 
the papers in the case to the said clerk of Albany county 
without delay : Provided^ however^ That no civil case shall be 
transferred unless the plaintifi* therein shall serve a written no- 
tice, signed by himself, his agent or attorney, on the clerk of 
the court of Laramie county, and also on the defendant in the 
action, or his attorney, at least ten days previous to the first 
day of the next regular term of the district court within and 
for said county of Laramie, stating that he desires the same to 
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e so transferred ; and unless said plaintiff shall pay to the 
aid clerk five dollars for certifying the proceedings and trans^ 
ciitting the same together with papers in the case as herein 
equired. 

Sec. 9. Nothing in this act contained shall be construed to ^fh*?h?JJSrt8 
interfere in any manner with the courts now provided by law £^a^j**^nitf 
bo be holden within and for the county of Laramie. 

Sec. 10. The county of Carbon is hereby attached to Al- ^^.^^^^{faJied 
bany county for judicial purposes. jSdtciai p^m. 

Sec. II, The counties of Albany and Carbon are hereby at** ^^JJSJjf^^ 
tached to the county of Laramie for Representative purposes. pu^^l^Mg**"^* 

Sec. 12. This act shall take effect and be in force from and to take •tree* 
after its passage and approval. 

Approved, Dec. 29, 1868. 



ALLEYS AND STREETS IN YANKTON. 



CHAPTER 30. 

AN ACT TO VACATE CERTAIN STREETS AND AL- 
LEYS IN "WITHERSPOON'S YANKTON,'* DAKOTA 
TERRITORY. 

Be (t enanted by the Legislative Assembly of the Territory of 

Dakota : 

Section 1. That the alley running through block No. 40, and Bescrfptton of 
the alleys running through blocks No's. 18 and 19, and the £?!iS[e^^* 
streets or public highways running along the south and west 
side of said block No, 18, in "Witherspoon's Yankton," Dakota 
Territory, be^ and the same are hereby declared vacated. 
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"ff^t Sec, 2. That this act shall take effect and be in force from 
and after its passage.. * , 
Approved, Jan. 8, 1869. 



OHj^PTER 31. 



AN ACT TO VACATE A PORTION OF THE ALLEY IN 
BLOCK NO. SIXTEEN, OF "WITHERSPOON'S AD. 
DITION," TO YANKTON, DAKOTA TERRITORY. 

Be it enacted btf the Legislative AaBembly of the Territory of 

Dakota : 

\ 

Foruoaofiiuy gectiou 1. That that pojrtion of the alley running between 
lots eight, nine, ten and lot eleven, in the east half of block 
No. sixteen, in ^^Witherspoon's Yankton,'' be, and the same 
is hereby declared vacated. 

whenowntM Sec« 2. That when all the owners of any entire block desire 

<itilr« to doit. 

Spijto*wilt^ to close up any alley of such block, such owners shall have the 
right to close up the alley of their said blocks, and such alley 
shall remain closed and vacated until such time as the owner of 
some one lotv or more in the block of which the alley so closed 
up and vacated shall be, shall desire that the same may be 
opened, when such alley shall be opened. This section shall 
apply to all blocks in the town of Yankton, Dakota Territory, 
as incorporated, and to all additions made thereto. 

i^t^^^^ Sec. 8. All acts and parts of acts conflicting with this act 

«re hereby repealed. 
▲ettondMfiraei Sec. 4. This act shall take effect and be in force from and 

after its passage. 
Approved, Jan. 15, 1869. 
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BEIDGE-UNION COUNTY. 



OHj^PTER 32. 

• . . , ■ 

AN ACT AUTHORIZING THE BOARD OF GOUNTT ^ 
COMMISSIONERS OP UNION COUNTY, DAKOTA 
TERRITORY, TO KEEP IN REPAIR THE MILITARY 
BRIDGE ACROSS THE BIG SIOUX RIVER. 

Be it enacted hy the Legislative Assembly of the Territory of 

Dakota : 

Section 1* The board of county commissioners of Union ^hoaro 
county, Dakota Territory, are authorized to keep in repair and p^dJ?'* 
in good condition the west-half of the military bridge across 
the Big Sioux riyer ; Provided^ however ^ That the amount ez« 
pended in repairing said bridge do not exceed one hundred 
dollars per annum. 

Sec. 2. This act shall take effect and he in force from and icttotak«t*«k 
after its passage and approval. 

Approved, Isxu 15jtb, 18619^ 
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CHEYENNE CITY-DEBT. 



OIIA.FTER 33. 

« 

AN ACT TO AUTHORIZE THE CITY OF CHEYENNE 
TO FUND ITS FLOATING DEBT, AND FOR OTHER 
PURPOSES. 

Be it enacted hjj the Legislative Assembly of the lerritory of 

Dakota, : 

Section 1. The city council of the city of Cheyenne, shall 
have power to provide for funding the floating debt of said 
city, together with that "of the provisional government of said 
city contracted prior to the taking effect of the present city 
charter altogether not to exceed twenty thousand dollars, sub- 
ject to the conditions contained in this act. 

Sec. 2. For the purposes of carrying into effect the provis- 
ions of section one of this act, the city council shall have power 
to provide for the issuing of city bonds which shall not be in 
less sums than one hundred dollars each, and which shall be 
payable in not more than ten years after the date of tbeir 
issue. 

Sec. 3. The bonds authorized by the preceding section sbdll 
not draw a greater rate of interest than ten per centum per 
annum, and the city council shall have power to provide for 
their sale ; Providedy however^ That they shall not be nego- 
tiated at a greater [amount] than twenty per cent, discount on 
their original par value. 

Sec. 4. The city council shall have power to levy an ad-va'» 
lorem tax upon all the property in said city, not exempt by 
law from taxation to pay the interest annually accruing on said 
bonds, and to provide a sinking fund to retire the same on 
before their maturity. 



Power of city 
council to 
providt An. 



Same 



Bondiy Interest 
on. Provided 
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Sec. 5. la addition to the offices created and provided for salary or city 

. , Attorney, fizw 

m section eleven (11,) of the act to incorporate the city of bycityconnett 
Cheyenne, approved December 24, 1867, there shall be annual- 
ly elected by the qualified voters of said city at the general, 
election for city officers, a city attorney whose salary shall be 
fixed by the city council ; Provided^ however , That said sal- Providad 
ary shall not exceed six hundred dollars per annum, and Pro^ 
videdy further^ That the city council shall appoint some suita** 
hie person learned in the law, and of high moral character, to 
fill said office of city attorney until the next general election in 
said city, and until his successor shall have been duly elected 
and qualified. 

[Sec. 6. This act shall take effect and be in force from and 
after its passage.] 

Approved, Jan. 15, 1869. 



CHEYENNE CITY-INCOKPOKATION. 



OHA-PTER 34. 

AN ACT TO AMEND AN ACT ENTITLED "AN 
ACT TO INCORPORATE THE CITY OF CHEY- 
ENNE. 

Be it enacted by the Legislative Assembly of the Territory 
of Dakota : 

Section 1. That chapter 11, of the Session Laws of 1867- chapter ii, lawi 
68, entitled '*An act to incorporate the city of Cheyenne," be, is674»,ainindid 
and the same is hereby amended by striking therefrom sections 
fourteen (14), fifteen (15), sixteen (16), and seventeen (17), and 
inserting in lieu thereof the next following section : 
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Powtr of city Sec. 2. The city council shall have power by ordinance — 

ooiincll¥y 

•r4iDaBM, 1^ To organize fire companies, and hook and ladder compa- 

nies, and to take other measures to secure the city against fire ; 

2, To declare what shall constitute a nuisance, and to pre» 
vent, abate, and remove the same ; 

8, To restrain, prohibit and suppress the keeping of hotises 
of ilUfame, riots, gambling, drunkenness, indecent behavior in 
public places, and other disorderly conduct ; 

4, To license, regulate or restrain public exhibitions, shows, 
theatrical performances, auction establishments, traveling ped- 
dlers, billiard table halls, ten pin alleys, shooting galleries or 
other saloons. 

5, To license and regulate the retailing of intoxicating 
liquors; 

6, To divide the city into wards and change such division at 
pleasure ; 

7, To lay out, open, grade, and otherwise improve the streets, 
alleys, s^de^walks, and crossings, to keep them in repair, and 
vacate the same ; 

8, To purchase, lay out and regulate parks, cemeteries and 
other public grounds ; 

9, To regulate the keeping and sale of gunpowder, direct 
the location of slaughter houses, and establish and regulate 
markets and market houses ; 

10, To levy and collect annual taxes on all property subject 
by law to taxation ; 

11, To make all necessary provisions for the safety, good 
order and prosperity of the city, the health, morals and cod« 
venience of the ^ inhabitants, and to impose penalties for the 
violation of its ordinances, not exeeeding one hundred dollars 
for each offense.. 

^toiikAtiM B®^'- 3* ^^^^^ bo '^^ (o'<^o from and 

after its passage and approval 

Approvedi Jan. 9, W69^ 
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CABBON COUNTY. 



AN ACT TO ORGANIZE THE COUNTY OF CABBON- 

Be it enacted ly the Legislative Assembly of the Territory of 

Dakota : ' 

Section 1. That all that portion of Dakota Territory em- PDru*m of tewi- 
braced within the following described boundaries, shall be •""braced 
known as the County of Carbon, to- wit : 

Commencing at Como Station, on the Union Pacific Bail<» 
road, thence due north to the forty fifth parallel of north lati- 
tude, thence west along said parallel to the one hundred and 
seventh degree and thirty minutes west longitude, thence south 
along the easterm boundary df Carter County to the forty- 
second parallel of north latitude, thence east along said paralH 
lei to a point due south of Como Station, and thence due north 
to the place of beginning ; and the following officers are hereby 
appointed for said county, to act. until th/s iiext ensuing gen^ 
eral election, and until their successors are duly elected and 
qualified : 

County Coynmissioners— John 0. Dyer, G. Frazee ^nd S. offloen 

SheriflF— John Gurrpll. 
Probate Judge — Francis B. Edwards. 
Coufitalrfes-r-Geor^e Ward aiid M. JS, ^^tpfilf . 
Pistrict Attorney — L. P. t/orey.. 

Sec. 2. The County Commissioners may appoint officers to CAmnty eomvii- 
fill^tJiCi ^arioui ceutity eflfoe*' cTKisti fail** ifiialgeiieMl^'iift ipi^? 
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vacancies in connty offices, and the persons so appointed shall 
hold their respective offices until the next general ensuing 
election, and until their successors are duly elected and . qual«* 
ified. \ 

GoTeraorxMy SoG. 3. The Govemor may appoint as many notaries public 

appoint NotMriot _ - / J V 

pnbUo as he may deem necessary for said county. 

wuD^^Mftt ^* county seat of said county is hereby located at 

Rawling's Springs. 

Sec. 6. The County Commissioners of said county shall 
have the power^ at any regular meeting of the Board, to make 
an order increasing the fees of county officers ; Provided^ how^ 
every That the fees of said officers shall not exceed three times 
what is now allowed by law. 
Aetto take effect gee. 6. This act shall take efifect and be in force from and 

— wbdn ^ 

after its passage and approval. 
Approved, Dec. 16, 1868. 



FERRIES ON RED RIVER. 



CHAPTER 36. 

AN ACT AUTHORIZING THE GRANTING OP PER-. 
MITS TO ESTABLISH FERRIES ON THE RED 
RIVER OF THE NORTH AT POINTS WITHOUT THE 
LIMITS OF ORGANIZED COUNTIES. 

Be it enacted ly the Legislative Asaemtly of the Territarj/ 

of Dakota : 

if«t|fli6wriuea Sectiou 1. That any person wishing to establish a ferry on 
the Red River of the North, at a point without the limits of 



\ 
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an organized county of this Territory, may file a written ap. 
plication for such, franchise with the register of deeds of the 
nearest organized county of this Territory, setting forth the 
name and residence of such applicant, and the point at which 
such ferry is intended to be established. 

Sec. 2. It shall be the duty of such register of deeds to Pntr of i 
place such application before the board of county commission* ' 
ers of his county, at the next succeeding regular or special sesn 
sion thereof. \ 

Sec. 3. It shall be the duty of said commissioners to consid- Dutr or 
er and pass upon such application, and if they believe that 
such ferry is necessary to the public good, they shall grant the 
* application and assess the sum of money that said applicant 
shall annually pay into the hands of the treasurer of the said 
county, for the use of the common schools of this Territory, 
and shall order the register of deeds to execute, under the seal 
of his o£Sce, a grant or permit to said applicant, authoriasing 
him to establish such ferry, giving him, for the period of five 
years, the exclusive right and permission to run a ferry, for 
compensation, for a distance of two miles up, and two miles 
down said river, from the point indicated in the permit. 

Sec. 4. Before the register of deeds shall deliver such per^ twA 
mit to such applicant, the said applicant shall pay over to the JJJ^i^eV ****** 
treasurer of said county, the amount assessed for one year, as 
provided in section three, and shall file his bond, with personal 
security to be approved by the register t>f deeds, to the county 
commissioners of said county for the use of the public, in the 
penal sum of five hundred dollars, conditioned that said appli- 
cant shall, within three months from and after the date of said 
bond, construct and run one or more safe and suflScieqt boats 
at said ferry, and shall without unnecessary delay, and with 
reasonable care, cross persons and property whenever re« v 
qaired, at all hours of the day, between sunrise and sunset, ex- 
cept when the crossing of said river £is rendered] dangerous or 
impracticable by wind, high water, ice or other cause. 

Sec, 5. Any person sufi'ering damage to person or property vrwagMjattHxin 
by the neglect, ^^efault, or misconduct of said ferry owner, or 
the person or persons in charge of said ferry, may have er^ 
^ dress by civil action for damages and costs of suit upon the 
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bond required by section 4, in any court of thisi Territory, 
having competent jurisdiction. ^ 

RAtM Sec. 6. The rates for crossing of such ferry shall not ex** 

ceed the following, to wit : 

For two horseSy mules or oxen and wagon, with or without 
load, thirty cents ; 

For each additional pair of horses, mules or oxen, fifteen 
cents ; 

For each two horses, or mules and buggy or light wagon, 
twenty-five cents ; 

For each single horse tfr mule, and buggy or light wagoD^ 
twenty cents ; 

For each single horse, mule or ox and cart, twenty cents ; 
For each horse or mule and rider, ten cents ; 
For each foot passenger, five cents ; 
For each head of loose horses, mules, cattle, sheep or swine, 
five cents ; 

For freight not on wagons, ten cents per hundred pounds ; 
For lumber, not on wagons, fifty cents per one thousand 
feet. 

Dutjofhrtfmux Scc. 7. It shall bc the duty of said ferryman to keep posted 
up near his ferry, in view of the passing public, a bill of his 
lawful rates. 

Dntr of county Scc. 8. It shall be the duty of county^ treasurers receiving 
money under the provisions of sections three and four, to 
forward the same without unnecessary delay, to the proper 
officer of the Territory, having charge of funds for common 
schools. 

0m9 tf faiiaro Soc. 9. In caso of the failure or neglect of such ferry owner, 
annually, during the term of his permit, to pay into the hands 
of the county treasurer of the proper county, the amount aS'- 
sessed, as provided in section three, his permit shall be null and 
void as to the unexpired time. 

Ifrnt?****^* Sec, 10^ This act shall take efiect from after and its passage 
and approval. ^ 

Approved, Dec. 25, 1868. 
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JAIIr-YANKTON COUNTY. 



OE[^I>TER 37. 

AN ACT TO AUTHORIZE THE COUNTY COM-' 
MISSIONERS OF YANKTON COUNTY TO RAISE 
MONEY FOR THE ERECTION OF A JAIL. 

Be it enacted by the Legislative Assembly of the Territory of 

Dakota : 

Section 1. That the County Gommissionera of Yankton sum ftuthorM 
County are hereby authorized to raise by special tax on all Sx*' '^"'^ 
taxable property in the county, for the year 1869, th« sum of 
two thousand dollars ; to be levied and collected in like man«i 
ner as the general tax. 

Sec. 2. That the said County Commissioners are hereby Aathonzed to 
further authorized to raise by loan the sum of four thousand 
dollars. 

Sec. 3. That for the purpose of effecting such loan, the Authorixed to 
County Commissioners are authorized to issue the bonds of 
said county under the seal thereof, signed by the chairman of 
the board of County Commissioners, and countersigned by the 
elerk to the amount of four thousand dollars and no more, 
bearing intcHrest at the' rate not exceeding ten per cent, per ana 
Bum, payable aminally on the first day of May, with coupons 
attached, redeemable in not less than three years nor more 
than six years, at the pleasure of the County Commissioners. 

Sec. 4. «The Cotralty Commissioners shall not be authorized Shall not be 
to dispose of, or convert any of said bonds at a £;reater dis- dispose of at a 

* , . greater discount 

cbunt than ten per cent. If said commissioners or any person tuan ten per cent 
acting for said county, by and through their appointment or 



Digitized by Google 



826 



SPECIAL AND PRIVATE LAWS. 



Duty of 



Money, how 
applied 



Levy a tax to 
pay intereii 



For redemption 
of bonds. 
Provided 



What shall 
goyern the 
actions of 
commissioners 



Acts repealed 



election, shall sell any of said bonds at a greater discount than 
ten per cent, the said County Commissioners shall jointly and 
severally be liable to said county in damages to be collected by 
civil action for the amount for which such bond or bonds sold, 
less than ten per cent, discount, and in addition thereto, shall 
be deemed guilty of a misdemeanor, and on conviction thereof 
shall be fined in any amount not exceeding one hundred dol- 
lars. 

Sec. 5. It shall be the duty of the County Clerk of said 
county, to enter into a suitable book provided for that purpose, 
all such bonds sold, to whom, the number, and to whom made 
payable, and for what sum sold, which book shall be kept as a 
public record in his oflSce open tb the inspection of any person 
whomsoever. 

Sec. 6. That the money so raised as provided by the pre- 
ceding sections shall be applied by the said County Commis- 
sioners for the erection and fitting up of a jail in said Yankton 
county and procuring sites therefor. 

Sec. 7. That for the purpose of paying the interest an- 
nually upon the bonds so sold, it shall be the duty of the Coun- 
ty Commissioners to levy a tax upon all taxable property in 
said countjr, sufficient to pay ten per cent, interest, upon all 
bonds sold, in addition to the amount necessary to pay the cur- 
rent expenses of said county. 

^ec. 8. That the County Commissioners of Yankton county 
are authorized to levy a special tax in the year or years 1871, 
1872, 1873, sufficient for the redemption of said bonds : Proi* 
videdf however^ That there are no unappropriated funds in the 
county treasury sufficient to redeem the bonds issued under the 
provisions of this act. 

Sec. 9, The provisions of sections three, four, five, ten, elev- 
en and twelve of chapter sixteen of the session laws of 1867- 
68, so far as they relate to the preparation of plans and spe« 
cifications, advertising and receiving of bids and the renting 
of the jail, and board of prisoners* shall apply and govern the 
actions of the County Commissioners in building a .jail under 
the provisions of this act. 

Sep. 10. All acts and parts of acts inconsistent with this 
act are hereby repealed. 



Digitized by Google 



SPECIAL AKD PRIVATE LAWS. 327 
Seo. 11. This act shall take effect and be in force from and v^teketff^ 

— wk0S 

ifter its passage. 

A-p proved, Dec. 25, 1868. 



LARAMIE CITY-INCORPORATION. 



OECA-PTER 38. 
AN ACT TO INCORPORATE LARAMIE CITY. 

Be it enacted hy the Legislative ABsemhly of the Territory of 

Dakota: 

Section 1. That all that portion of Territory surveyed, laid corporatioa m 
out and platted as a townsite, known as Laramie City, situated 
on the Union Pacific railroad, near the point where it crosses 
Laramie River, is hereby made a corporation which shall be 
known as Laramie City. 

Sec. 2. The government of said city, shall be vested in, a Government ot 
mayor and four aldermen, one of whom shall be elected from 
each ward, to be known and called the Council of Laramie 
City," and by that name shall have perpetual succession, may 
sue and be sued, plead and be impleaded, complain and defend, • 
in all Qourts of law or equity, may have a common seal and 
alter the same at pleasure, may take, purchase, hold, lease, 
convey and dispose of any real, personal or mixed estate, and 
have and enjoy all the powers, privileges and responsibilities 
usually incident to municipal corporations. 

' Sec. 3. The council of Laramie City shall have power by powen or ootm- 

cil tar ordininM 

ordinance : i 

1, To organize a police force and make all needful rules and 
regulations concerning the same ; 

22* ' 
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.2, To organise fire compaxiieSy and hook and ladder eomps- 
niee, and to take any other measures to secure the inhabita&tf 
against fire ; 

3, To declare what shall constitute a nuisance, and to pre« 
Tent, abate, and remove the same ; 

4, To restrain, prohibit and suppress the keeping of houses 
of ill fame, riots, gambling, drunkenness, indecent behavior in 
public places, and other disorderly conduct ; 

5, To license regulate or restrain public exhibitions, shows, 
theatrical performances, auction establishments, traveling ped- 
dlers, billiard table halls, ten-pin alleys, shooting-galleries of 
other saloons ; 

6, To license and regulate the retailing of intoxicating 
liquors ; 

7, To divide the city into wards, and change sach division 
at pleasure ; 

8, To lay out, open, grade and otherwise improve the streets, 
alleys, side^-walks and crossings, to keep them in repair and 
vacate the same ; 

9, To purchase, lay out and regulate parks, cemeteries and 
other public grounds ; 

10, To regulate the keeping and sale of gunpowder, direct 
the location of slaughter-houses, and establish and regulate 
markets and market houses ; 

11, To levy and collect annual taxes on all property sub- 
ject by law to taxation ; 

12, To make all necessary provisions for the safety, good 
order and prosperity of the city, the health, morals, and eon- 
venienee of the inhabitants, and to impose penalties- for the vio^ 
lation of its ordinances, not exceeding one hundred dollars for 
each offense. 

CAonciitohtid Sec. 4. The council shall hold regular meetings once in each 

meettDgf, when, i j i • i • 

qnonim mouth, and whenever special meetings may be called by the 
mayor, a majority shall constitute a quorum for the transactioa 
of business. It shall be judge of the qualification and eleo 
tion of its members ; it may determine the rules of its pro- 
Oeedings, and compel the attendance of its members, and maj 
fill all vacancies in the city offices until the ensuing annoal 
electioii. 
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Seo. 5. No member of the oouDcil shall be eliirible to any no member of 

.1 1 . 1 - «. - council elUfiWe 

office m the gift of the same, darins the term of office for ^ ^^j office 

® ' ® during tertn for 

which he is elected,, or be interested directly or indirectly in JJJ^t^J^ 
the profits of any contract, job, work or services to be per- JSiStT^fimy 
formed for the city. workcontr^^tAc 

Sec. 6. It shall be the duty of the mayor to preside at all SYu'meKini^ 
meetings of the council, to keep a record of its proceedings 
iind{all ordinances, rules and regulations adopted by the council, 
in a book to be kept for that purpose, which shall be open at all 
times to public inspection, and to perform the duties commonly 
appertaining to the office of city clerk, to receive, file,-and 
preserve all public papers of which he is the proper custodian, 
to sign and issue all permits, licenses, and commissions granted 
by the council or authorised by its ordinances, to make a 
monthly stattement of Jbis receipts for fines, &c., on behalf of 
the city, and of the amounts due him from the city, and pay 
over the balance to the treasurer, to see that the laws and or<« 
dinances of the city are executed and their violation punished, 
and to hold a court for the trial of all ofienses against the 
same, and to perform such other duties atf usually appertain to 
the office of mayor, or may be lawfully imposed by the ordi« 
nances of the council. 

Sec. 7. The mayor shall be a conservator of the peace, and a cont«f«'«tw of 
ex officio a justice of the peace, and have original jurisdiction olfielo Justice of 
for the trial of all offeases aeainst the city laws and ordinances. ^laqjSISinei 

. ... when. In case 

He shall not be disqualified from acting in such judicial capcra- ^^^^^ 
ity by any proeeedings in the name or on behalf of the city. 
In case of his death, resignation, or inability to serve, a major- 
ity of the aldermen shall designate a mayor jpro tern. In case 
of his temporary absence or sickness, he may designate some 
justice of the peace, who shall have all the jurisdiction of the 
mayor over offenses against the city laws and ordinances. 

Sec. 8. In addition to a mayor and aldermen, there shall Additional 
also be elected a treasurer and marshal. 

Sec. 9. The treasurer shall be ex officio assessor* It shall Treasurer ex 

. , . offtcio MSBsaor. 

be his duty to assess all property in the city liable to taxation his duty, 
under such rules and regulations as the council may prescribe, 
and to make return of his assessment roll to the council on or 
before the last day of April in each year. Upon the levy of 
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the tax by the oeancil, he shall within two weeks thereafter, 
compute and set opposite the name of each person taxed, the 
amount of tax assessed against him, mak^ duplicate copies af 
such tax list, and deliver one to the marshal, and file the other 
in the office of the mayor- He shall receive and receipt for all 
moneys that may be paid him by the ±arshal, the mayor, or 
any other person, for taxes, licenses, fines, &c., and make a 
monthly statement of his cash on hand, and of all his receipts 
and disbursements on behalf of the city, and file the same with 
the mayor, on or before the regular monthly meeting of the 
council. He shall make payment of any sum in his hands 
when required by the ordinance of the council and the warrant 
of the mayor. 

jcanhai shall Sec. 10. The marshal shall act as chief of police under such 

act M chief of , * 

jwiice regulations as the council may prescribe ; he shall also be a 

conservator of the peace, and shall serve all process directed 
to him by the mayor or any justice of the peace exercising 
jurisdiction under the ordinances of the city, and shall have 
all the common law and statutory power of constables in mak^ 
ing arrests, suppressing riots and breaches of the peace, and 
executing process. 

Manhaiez Sec. 11. The marshal shall be ^o; Collector. It shall 
Hiaduty ' be his duty to collect the taxes on the duplicate given him by 
the treasurer, and pay over the same to the treasurer under 
such rules and regulations as the council may prescribe, and 
make a monthly statement to the council of all moneys re** 
ceived by him, and from whom received, and shall be governed 
in other respects by the same rules and regulations as county 
collectors, and shall have authority in like manner to collect 
by distress and sale, and to make conveyances of real estate 
sold by virtue of such sale, which shall be at the door of the 
usual place of meeting of the council. 
- AUMsanA gec. 12. 'AH decds and conveyances for lands so sold for 

eoaveyances for 

tSea'prtaa^''' taxcs, shall be prima facie evidence of the validity of such 
'rJJiidiir^ purchase ; Brovided^ That any real estate sold by virtue of 
this act, shall be redeemable under the same regulations and 
restrictions as real estate sold for county and territorial taxes 
is made redeemable ; all moneys for the redenjiption of such 
{jeal estate shall be paid^to the treasure^:. 
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Sec. 13. The treasurer and marshal shall each sive bonds to TreMarer 

, . , , . . , • marshal to gW« 

the coancil, with good security, m such sum as the council may 
direct, conditioned for the faithful performance of his duty. 

Sec. 14. The mayor, aldermen, treasurer and marshal, shall fJJ!!:^ 

' ' ' men fto Oath of 

respectively take an oath to support the Constitution of the 
United States and the laws of the Territory, and faithfully and 
impartially to perform their duty to the best of their knowledge 
«.nd ability. Other officers shall qualify in such manner as 
shall be prescribed by the council. The oath of office may be 
administered by the mayor when he is qualified. 

Sec. 15. The mayor, treasurer and marshal shall each re^ salary of 
ceive a salary of six hundred dollars, and the aldermen shall 
receive five dollars each for every prompt attendance at the 
ineeting$ of the council. The mayor shall also receive the 
fees usually allowed to justices of the peace; Provided^ That 
where the costs are taxed against the city, his fees shall not 
amount to more than three dollars in each case. The marshal 
may receive such further compensation as the council may deem 
proper. 

Sec. 16. The election for city officers shall be held annually xieetionfor 

city officers 

on the last Monday of December of each and every year, be- ]^**,,*°^^**' 
ginning with the year 1869, and the officers elect shall qualify 
and enter upon the discharge of their duties, on the first Mon- 
day in January thereafter; Provided^ however^ That if the 
last Monday in December should be the twenty-'fifth of said 
month, the election shall take place on the Tuesday following^ 
The mayor shall appoint the judges of election, ai^ give public 
notice of the election at least ten days before the time it is to 
be held. In case the mayor fails to give notice and appoint 
judges of election, the by-standers may appoint them as in 
county elections. 

Sec. 17. Every legal voter of the Territory, who shall have Qnaiifleation of 
been a resident of the city thirty days next preceding a city 
election, is declared a citizen of said city, entitled to vote at 
all the elections thereof, and eligible to any elective office. 

Sec. 18. M. C. Page as mayor, Edward Ivinson, C. A. Are appotnttd 
Wright, M..L. Ohr, and W. S. Walker, as aldermen; J. W. city'^whom 
Donnellson as treasurer, and Jobit IiaFav^r as marshal, are 

\ 
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hereby oonstituted and appointed as the oflBcers of said dtj^ 
who shall hold their respective offices until their saceemn 
are elected at the regular election in 1869, and qualified, 
▲ctiMartd* Sec. 19. This act is hereby declared to be a public act,aii^i 
may be read in evidence in all courts of law and equity witk« 
out proof, and all ordinances of the council may be proved Ij 
the book referred to in this act. 

Acttotakteibct ^^^^ ^^^^^ effect and be in force from ani 

!?ihen ° after its passage and approval. 

Approved, Dec. 16, 1868. 



LARAMIE COUNTY-FEES. 



OIIA.PTER 39. 

AN ACT TO INCREASE THE FEES OF COUNTY 
OFFICERS IN LARAMIE COUNTY. 

Be it enacted by the Legislative Assembly of the lerritoryaf 

Dakota : 

oommiuioiiers Sectiou 1. The Couuty Commissioners of Laramie conntj, 
t^iSw^Me^yeer sHall have power at any regular meeting of the Board, to in- 
of officers. crease the fees 9f county officers : Provided, however, Tbit 

the fees of said officers shall not be increased more than four 

times what it is now allowed by law. 

▲ettot«ki«ffect ^* ^^^^ ^^^^^ effect and be in force from 

after its passage and approval. 

Approved, Dec. 25, 1868. 
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LINCOLN COUNTY-ANIMALS. 



CHAPTER 40. 

AN ACT TO PROHIBIT CERTAIN ANIMALS 
FROM RUNNING AT LARGE IN CERTAIN SEA- 
SONS OF THE YEAR, IN LINCOLN COUNTY, 
DAKOTA TERRITORY. 

Be it enacted hy the Legiilature of the Territory of 

Dakota r 

Section 1. That any person or persons owning or having in JJJj^^^^iJ^"* 
his, her, or their charge or possession, any horses, mules, cat- JJo^i'ded***"" 
tie, sheep, or swine, or any of such animals which shall tres- 
pass apon any cultivated field belonging to ^ny person or per- 
sons other than the owners of such animal or animals, within 
the county of Lincoln, between the first day of May, and the 
first day of November each year, such person or persons own- 
ing or having in charge or possession such trespassing animal 
or animals, shall be liable to the party or parties sustaining 
such ipjury, for all damages he, she, or they may have sus- 
tained by reason of such trespassing aforesaid, to be recovered 
in a civil action before any court h^-ving jurisdiction ther;eof, in 
the county where such damage may have occurred^ and the pro- 
ceedings shall be the same in all respects as in other civil 
actions; Provided, That no exemption laws shall apply to ex- 
ecutions issued on judgments obtained under the provisions of 
this act. 

Sec* 2. Any person occupying or cultivating lands shall be whoooniid»rM 
considered the owner thereof, in any action under the proviso 
ions of the last section. 
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Sec. 8. The parties sustaining damage done by animak ai 
mentioned in section one, before commencing an action thereoot 
shall notify the owner or person having in charge snob oS&ii* 
ing animal or animals, of such damage, the probable amount 
thereof ; Provided^ He knows to whom such animal or animtb 
belong ; and that such owner or keeper resides and is thei 
within the county where such damage was committed. 

Sec. 4. The person suffering damage done by animals u 
mentioned in section number one, may restrain and keep is 
custody such offending animals until the finding of the court 
be ascertained, unless before such suits, the amoant of his 
claims and expense of keeping such animals, be tendered to 
him. 

Sec. 5. Upon trial of an action under the provisions of 8e^ 
tion one, the plaintiff shall prove the amount of damage 80»* 
tained and (if he has retained in custody the animals commit- 
ting such damage) tiud amount of expense incurred for keeping 
the offending animals, and any judgment rendered for dam- 
ages, costs and expense against the defendant sball be a liei 
upon the animals committing the damage, but if it shall appetr 
upon the trial that no damage was sustained, judgment shall be 
rendei^ed against the plaintiff for cost of suit. 

Sec. 6. If upon the trial it appears that the defendant is not 
the owner or the person in charge of such offending animab be 
shall be discharged and the aclton and the suit may proceed ai 
against a defendant whose name is unknown, and if at the con* 
mencement of the action the plaintiff does not know the d«im 
of the owner or keeper of such offending animals he may bring 
suit against a defendant unknown in which case service shall be 
made by posting copies of the summons in three of the moat 
public places within the county not less than ten days prefios 
to the day of trial which posting may be done by the proper 
oflBcer or any voter of the county. 

Sec. 7. This act shall govern in all actions and proceedings 
instituted and transacted under the provisions thereof, anj lav 
to the reverse notwithstanding. 

Sec. 8. This act shall take effect and be in force from ind 
after its passage and approval. 

Approved, Jan. 12, 1869. 
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ROAJ>-YANKTON COUNTY. 



OE[AI>TER 41. 

AN ACT TO RE-LOCATE A TERITORIAL 
ROAD FROM YANKTON TO THE "JAMES 
RIVER BRIDGE." 

Be it enacted ly the ' LegMative Assembly of the Territory 

of 'Dakota : 

Section 1. That there be and hereby is located and e8tab<* ^•5'^"*" 
lished a public highway^ on the line of the old Territorial road 
leading from Yankton to James River Ferry, as surveyed by 
M. K. Armstrong in June, 1863, in accordance with an act of 
the legislature approved January 9th of that 'year, and de- 
scribed as follows : Beginning at a rock standing in the center 
and at the intersection of Main and Burleigh Streets in LoTifer 
Yankton, thence north along the center of said Burleigh street 
to a point 106 feet north of the center of Main street, thence 
N 50^^ East, on a direct line to a point fifteen feet south of the 
lawful center of the southwest quarter of section 8 and town 
93, range 55 ; thence oh same course in a direct line to a point 
one hundred and tliirteen feet south of the lawful center of 
the north line of the northwest quarter of section No. 9 ; thence 
in a direct line to a point three chains and seventy*)fiye links 
east of the quarter section corner 8ta,nding on west side of 
section 3 ; thence N 45 3-4^ East in a direct line to a point in 
the center of the west pier of the new goyernment bridge now 
in course of construction over James River, and there ter: 
minate. 

Sec. 2. And be it further enacted that the enrolling clerk Xnroiung tutU 
of the council shall deposit a duly authenticated copy of this -wken 
act with the register of deeds of Yankton county, within ten 
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days of the approval of this act, and the said register of deeds, 
is hereby authorized and directed to file the said act as the legal 
survey and establishment of said Public Highway. 

▲cttotakeefTect Sec. S. This aot shall be in force from ancl after its approval. 

Approved, Jan. 8, 18Q9. 



TERRITORIAL WARRANTS, 



AN ACT TO PROVIDE FOR THE PAYMENT OF 
CERTAIN INDEBTEDNESS OF THE TERRITO.^ 
RY OF DAKOTA. 

Be it enacted hy the Legislative Assembly of the Territory of 

Dakota : 

Tr6aE.iirer an. Sectiou 1. That the, Territorial Tr(ea^ur<^r be, and is h^eby. 

thorlsed topay , . , in i. . i 

wbat wMtants. authorised to pay ^any and «^Il,outstim<Uog wajrra^ts ag^tiojBt the 
Territory given prior to 1865, except.jivarrantii give^ for miJU 
taxy aervipes, out pf any funds be ipay. hsiV^ in the tre^^r^r 
aft^r paying the current ^ij^pensies of tbe. Territory for eaob 
year ; Provide<i$ No interjsst sh^U be piai^-oo said warrapf^. 

Nothing in this Seo. 2« That DO thing in this aetdiaUrbe so <»)])8trned:a«^o 
Mto^n^*^*^ make the warranto. mentio]ied)iiitheiirsti«6eli»ii^of thisMykM*- 

warrants rtceiy- . • , - 

ahiafortazM ccivable for taxes. 

A^jfM^fBm^ Seoi 3t TJus aatcohalL take fiffsct vlMna 
luidjppsoyal* 
Approved, Jaor 15, 1868'; 
22 
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TOWNSHIPS-UNION COUNTY. 



AN ACT TO DIVIDE THE TOWNSHIP OP JEFFER- 
SON, IN THE CODNTY OF UNION., 

tt tnacted by the Legi$lative Auembly of the TertiUry 
of Dakota : 

t 

Section 1. That all that portion of Jefferson township in the JJ^jJ^jJJjrtHi 
county of Union bounded as follows, to wit : Commencing in oS2I?i rtSid 
the north boundary of township ninety (90,) north of range JJUJ-^i^T**" 
forty-nine (49,) west of 5th principal meridian at the corner 
between section two (2) and three (3,) thence south, to the 
Missouri river, thence up the main channel of said river to the 
point where the township line between townships ninety (90,) 
and ninety^one (91,) intersects said Missouri river, thence east 
on said township line to the place of beginning, is hereby made 
a separate township and shall be known as Civil Bend township, 
and at the next general election there shall be elected in said 
township, one county commissioner, two justices of the peace, 
two constables, and one assessor, who shall hold their respec- 
tive oflSces for the term of two years ; and there shall also be 
elected one road supervisor who shall hold his office for the ^ 
term of one year and until the next ensuing general election. 
The following named persons be appointed officers of said 
township, to wit : James Brooking3,county commissioner ; S. L* 
Parker, justice of the peace ; Howard Hosier, road supervisor;. 
Silas Roahr, constable ; and that said officers do qualify on 
or before the first Monday in February, A. D. 1869, and in the 
manner as those elected at the last general election, and they 
are hereby empowered to discharge all the duties pertaining to 
their several offices. 
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sbmu net M Soo. 2. Nothiog in this act shall be so construed as to im- 

constnied u to 

impair pair the right and authority of R. R. Briggs, to assess the 

township of Jefferson, for the year 1869, as enacted by the act 
approved January 4^ 1868. 

An^totMHM Sec. 8. This act shall take effect and be in force from and 

<^wIioii 

after its passage and approval. 
Approved, Jan. 13, 1869. 



YANKTON-INCORPORATION. 



OE[A.I>TEIl 44. 

AN ACT TO INCORPORATE THE CITY OP TANK- 
TON, DAKOTA TERRITORY. 

Be it enacted by the Legislative Assembly of the Territory 
of Dakota : 

F^on daciartA Section 1. That all that portion of Territory surveyed, laid 
**^*^N2B««f out and platted as a townsite, by James E. Witherspoon, J* 
B. S. Todd, and Chas. F. Pecotte, and Walter A. Burleigh, sit* 
iiated on the Missouri river, on section number eighteen, town* 
ship ninety^three, range fifty-five, and lots three and four, in 
section thirteen, township ninety-three, range fifty-six, all ia 
Dakota Territory, with all the additions that may hereafter be 
made thereto, according to law, is hereby declared to be a eor« 
poration by the name of the City of Yankton." 
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Sec. 2. The said city is hereby made a body corporate and y^ua witk 
politic and is invested with all the powers and attributes of a 
municipal corporation, and by that name may sue and be sued, 
plead and be impleaded, complain and defend in any court of 
record, and any other place whatsoeyer ; may haye a common 
seal, and may alter the same at pleasure, and may take^ hold, 
purchase, lease, convey and dispose of any real, personal, or . 
mixed estate, for the use of said corporation. 

Sec. 8. The legislative authority of said city is hereby Legiiutw* 
vested in a city council, composed of a mayor and board of 
aldermen, consisting of six members. 

Sec 4. Every legal voter of the Territory who shall have wh© dMai 
been a resident of the city thirty days next preceding a city 
election, is declared a citizen of said city, and is entitled to 
vote at all the elections thereof. 

Sec. 5, The election of qity officers shall be in ^ manner ^^^^^ 
(fimilar to county elections, as near as the nature of the case 
admits. 

Sec. 6. A person offering to vote may be challenged as in ph*neDgiiif 
pther elections in the county, and an oath may be admiDistern 
ed to him in like manner, naming the qualifications herein pre« 
scribed. 

Sec. 7. No person shall be eligible to any electiye office 
mentioned in this act, unless he be a legal voter of the city. 

Sec. 8. The annual election for. city officers shall be held on ^JS"*" 
the first Monday in April in each and every year, and the offi- 
cers elect shall qualify and enter upon the discharge of their 
duties on the second Monday in April thereafter. 

Sec. 9. That Geo. W. Kingsbury, Wm. Miner, James S. ^JSitoSrwheS 
Foster, are hereby appointed commissioners to conduct the 
first election under this act, to canvass the votes and ^ issue 
certificates of election to the officers elect. 

Sec. 10. In all elections for city officers, after the first, the J;jJ^;*^licu- 
mayor shall issue a proclamation to the voters of the city, 
naming the time and place of such election, and officers to 
chosen, and cause a copy to be posted at least ten days previ- 
ous to the day of election. The polls shall be opened between 
the hours of eight and ten o'clock, in the forenoon, and pon» 
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tiaae open until four o'clock in the afternoon. Within two 
dajs after the election, the judges of election shall make out 
their returns to the president of the city council, who shall ex- 
amine them at the next meeting, and cause an abstract of th» 
votes to be recorded in a book kept for that purpose. 

laaddiumi. tD. Scc. ll* lu addition to a mayor and board of aldermen,. 

there shall be elected at the general election in each year a 
marshal, treasurer, and city clerk,, who shall bold their respec- 
tive offices for one year, and until their successors are elected 
and (qualified. 

Ditroficaror Scc. 12. It shall be tho duty of the mayor to. see that the 
laws and ordinances of the city are executed, and their viola-^ 
tion punished ; to superintend and direct the official conduct of 
subordinate officers ; to sign and seal all commissions, licenses,, 
permits, granted by the city council, and to. perform such du-^ 
ties and exercise such powers as pertain to the office of mayor 
of the city, and such as may be granted or imposed, by the 
ordinances of the city, consistent with law. 

vaj^ihaiLbe Scc. 13. The mayor shall be a conservator of the peace- 
within the city, and ex officio & justice of the peace, and is inves- 
ted with original jurisdiction for the violation of the city ordi*^ 
nances ; he shall not be disqualiiSed from acting in such judi<« 
cial capacity by any proceedings being in the name, or in. be*L 
half of, the city. 

Sec. 14. The city council is invested with the power to make 
ordinances to secure the inhabitants against fire, against vio«^ 
lations of the public peace, to suppress riots, gambling, 
drunkenness and indecent behavior in public places ; and in 
general to provide for the safety, prosperity aiid good order of 
the city, and the health, morals and oonvenience of the inhab** 
itants, and to impose penaltios for the violation of its ordinan* 
ces, not exceeding one hundred dollars for each offense, which 
may be recovered in a civil action in the name of the city, or 
by complaint before a justice of the peace, and the laws of the 
Territory relative to the carrying into effect a judgment of a 
justice of the peace, imposing a fine, ahall be applied to judg^ 
ments in the above cases. 



Power of Qitj 
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Sec. 15. The council is aatboriied to establiah and organiie iufctriir* u 
fire companies, and proyide them with fire engines, hose and ^'^'^^ 
other apparatus. 

Sec. 16. The council may regulate the keeping and sale of 
gunpowder within the city. 

Sec. 17. The city council shall have exclusive authority to niiiatif» 
proyide for the licensing and prohibition of all exhibitions, 
shows, theatrical performances, and billiard table halls, ten pin 
alleys, and other saloons, but the aboye authority extends to 
no exhibition of a purely scientific character. The city coun*- 
tsil shall also haye the power to license and regulate the retail* 
ing of intoxicating liquors, and also the sale of all goods^ 
wares and merchandise, and all other property sold at auction 
within the limits of the city. 

Sec. 18. The council shall be the judge of the qualifications itof^t 
and elections of its own members ; it may determine the rules 
of its own proceedings, and shall keep a record thereof, which 
shall be open to the inspection of every citizen, and may com^ 
pel the attendance of its members in such manner and by such 
penalties as it may adopt. 

Sec 19. The mayor shall preside at all meetings of the city M^^dya^ 
council, and in case of his death, resignation or inability to 
serve from any cause, a majority of the aldermen shall elect a "^«»»**«» *^ 
mayor pro tern to preside at said meetings, and shall designate 
a justice of the peace to |]take] cogaizance of offenses arising 
under the ordinances of said city. 

Sec. 20. No member of the city council shall be eligible to Kemiwrof 
any office within the gift of the city council during the term tiugibit 
of office for which he is elected, nor shall he be interested di- 
rectly or indirectly in the profits of any contract, job, or work, 
or services to be performed for the city. 

Sec. 21. Ordinances passed by the council shall be recorded 
in a book to be kept for that purpose, and shall be signed 
therein by the mayor and be attested by the clerk. 

Sec. 22. It is the duty of the clerk to keep a true record Diitr«f«i«rk 
of all the proceedings of the city council and such record 
shall be open in all business hours for the inspection of any 
citizen. 
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<M Sec. 28. The mayor, aldermen, marshal, treasurer, clerk, 

assessor and collector shall respectiyely take an oath to rap- 
port the constitution of the United States and the laws of the 
Territory, and faithfully and impartially to perform their dstf 
to the best of their knowledge and ability. Other offieen 
shall qualify in such manner as may be prescribed by the eitj 
council. The oath of office may be administered by the mayor 
or clerk of the council when he is qualified, and in the tran8a^ 
tion of the business of the corporation, and those officers and 
the president for the time being may administer oaths whid 
shall have the same efifect as if administered by the offieen 
authorized therefor. 

aaitfyofflufor Sec. 24. The mayor shall receive for his services an annul 
salary not exceeding five dollars ; each of the aldermen shill 
receive a salary not exceeding three dollars, said salaries to be 
fixed by the council within the limits aforesaid. And it SMI 
be the duty of the council to allow such fees for the services of 
city officers not provided for in this act as it shall deem tig^l 

Vpftd Sec. 25. The treasurer, clerk of the council, assessor, colt 

lector and marshal, shall give such bond, perform such daties, 
and exercise such powers as may be required of them by ordi* 
nance not inconsistent with law, which bond shall be proved Ij 
the council and filed with the mayor. 

Sec. 26. The treasurer shall be ex officio collector, and the 



■anhai ox marshal ez officio assessor of said city. 



vanbai wnan-} ^'^* '^^^ marshal shall be a conservator of the peace 

▼itoroftiupMM ^^hiu gaici Qiij^ gijj^u g^jyg j^ii process directed to him by the 

mayor or any justice of the peace exercising jurisdiction under 
the ordinances of the city, and shall possess powers usuallj 
exercised by sherifis and constables in making arrests, sujh 
pressing riots, and breaches of the peace, in executing pnn 
cess, 

Dnty •f coaaoU Sec. 28. On the third Monday in December in each year, 
iMt, when it shall be the duty of the council to cause a full, complete and 
detailed statement of the financial condition of the city, to be 
published in some newspaper in the city, which statement shall 
be signed by the mayor, clerk and a majority of the members 
of the council. 
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Sec. 29. This act is hereby declared to be a public act and ]>«d«N4to 

lay be read in evidence in all courts of law and equity in this 
'erritory without proof; and all ordinances of the city council 
&ay be proved by the book referred to in this act ; and when 
Tinted and published in book form, and purporting to have 
een printed by authority of the city council, said ordinances 
hall be received in all courts and places without further 
iroof. 

Sec. 80. The council shall provide by ordinance for the keep* Shall prorUb 
ng of the public money of the city, and the manner of disburse o^p^QMio^Smv 

the same ; and shall cause all claims against the city to be 
wdited, and all city officers are accountable to said council in 
such n^anner as it may direct. 

Sec. 31. !l?he mayor and council shall have fall powbt toVe* smuiiaTepovcr 
move the present cemetery without the corporate limits of the ctmeuo^Io. 
city, and sell the ground that the same is located on, to pay 
for the purchase of ground for a new cemetery, and to defray 
the expenses of removal. 

Sec. 32. That this act shall take effect and be in force from Aetihaii umm 
and after its passage. 

Approved, Jan. 8, 1869. 
28* 
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APPROPRIATIONS- 



ISrXJMBER 1. 

A JOINT RESOLUTION MAKING AN APPRO. 
PRIATION TO PAY FOR PUBLISHING AN 
ACT ENTITLED **AN ACT CONCERNING REV- 
ENUE." 

Be it reiolved by ih$ Legislative Assembly of the Territory of 

Dakota : 

Section 1. That there be allowed the Publishers of the Union Apprmrutto^ 

for pubUikiiis 

^ Dakotaian and Dakota Bepuhlican the sum of thirty dol- BwtBw i*w 
ars each, in payment for publishing an act of this session, en- 
ticed ^^An Act Concerning Revenue." 

Sec. 2. The Territorial Auditor is hereby instructed to issue Atiditoft dnty 
to the Publishers of the Union Sf Dakotaian and Dakota Re* 
pu&Ziban, Territorial warrants for the amounts aboye specified 
in this resolution, as soon as the aforesaid law is published in 
«aid newspapers. 

Approved, Jan. 15, 1869. 
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NUMBER 3. 



JOINT RESOLUTION FOR AN APPROPRIATION 
FOR THE ENROLLING CLERKS. 

Be it enacted hy the Leguilatwe AttemUy of the Territory 
of Dakota : 

Section 1. That there be allowed Edwin Gillham and Adolph 
roiiio^Tcieri?" Mauksch, one hundred and twenty dollars ($120) each, for 
their services as enrolling clerks for the Council and House of 
Bepresentatives. 

Dntr of auditor Scc. 2. That the Territorial Auditor is hereby instructed to 
issue Territorial warrants to said Edwin Gillham and Adolph 
Mauksch, for the amount of one hundred and twenty dollars 
to each of them. 

ApproTcdy Jan. 14, 1869. 
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CAPITOL BUILDING. 



NUMBER 3. 

A MEMORIAL TO CONGRESS PRAYING FOR 
AN APPROPRIATION TO ERECT A CAPITOL 
BUILDING IN DAKOTA TERRITORY. 

To the Sonorabh the Senate and Souse of Bepresentativee of 
the United States in Congress Assembled : 

Yoar memorialists, the Legislative Assembly of the Terri- Appropruttoa 
tory of Dakota, again respectfully ask that an appropriation bnudiof 
be made by your honorable bodies for the erection of a Capitol 
Building at the seat of government of said Territory, and urge 
in support of this memorial, 

That the building now used and occupied by the Legislative 
Assembly is wholly unsuitable and unfit for such a purpose. 

That said building, and those used by the several federal offi' 
eers of this Territory, are rented of private individuals, and 
are wooden tenements, in all respects unsafe, and liable at any 
time to be destroyed by fire together with their valuable eon- 
tents. 

That the legislative, executive, and judicial records, files, lix 
braries, furniture, and other valuables, are, at all times, in 
consequence, liable to injury and total destruction, and we re- 
gard their preservation of vital importance to our Territory. 

That the rent now paid, (which must increase as the value of 
property increases) for the several offices: the Executive's, the 
Secretary's, the Surveyor General's, the Marshal's, the U. S. 
Attorney's, and the U. S. Court Room and Legislative Halls, 
would, in a very few years, pay the expense of erecting a suit- 
able buU^ing for the accommodation of the varioua federal offi«* 
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irSSitoi**'* ^^^^ Legislative AsBembly^ and therefore the expend- 

uttiidiaiff jj^j.^ ^ g^jjjj sufficient for that purpose would be absolute 
economy. 

Your memorialists regard this matter of great importance to 
Dakota; and wodd therefore most earnestly pray that an ap« 
propriation of not less than forty thousand dollars be made for 
the purpose above stated. 

And your memorialists will^asin duty bound, ever pray. 



CODIFICATION OP LAWS. 



NUMBER 4. 

A MEMORIAL TO CONGRESS PRAYING FOB 
AN APPROPRIATION TO CODIFY THE LAWS 
OF DAKOTA TERRITORY. 

ITo the ffonorable the Senate and Souse of Bepreuntative* of 
the United States in Congress Assembled : 

Uraierui t* Tour memorialists^ the Legislative Assembly of the Terri> 
tory of Dakota, vrould respectfully represent that the laws of 
Dakota, enacted since the first Legislature, are in a state of 
confusion, so much so that it is almost impossible to tell what 
laws are in force and effect, and what laws are repealed or rem 
dered void by subsequent legislation. The laws now on our 
statute books are the enactments of seven legislatures. Until 
the laws are codified, this uncertainty will continue and in- 
crease. 
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Tour memorialists woald farther recommend and pray that ummuux «d 
in appropriation be made by Congress of eight thousand dol- 
lars to compensate a commission of competent persons to cod- 
ifj and revise the laws of this Territory, or that such an amonnt 
my be appropriated for such eodification and revision as to 
your honorable bodies shall seem proper. 

And your memorialists would further recommend and ask 
that the Secretary of this Territ<Hry be authorized to employ 
such persons as in his judgment are qualified to perform the 
duties of such commission of revision and to pay a reasonable* 
compensation to the persons so employed, and also to pay the 
expenses of printing, &c., &c. 

Eesolvedy That our Delegate in Congress be respectfully re« 
quested to bring the subject of this memorial to the immediate 
attention of Congress, and use all honorable means to bring; 
about the asked for appropriation^ 

Approved, Jan. 15^ ISSd^ 



FORT RANDALL RESERVATION. 



NUMBER 5. 

A MEMORIAL TO CONGRESS ASKING FOR THE 
SURVEY OF THE VACATED PORTION OF THE 
FORT RANDALL MILITARY RESERVATION. 

To the Sonorable Oongre$t of the United States. z 

Yoar memorialiBts, the Legislative Assembly of the Tcrri> p^^K*^ 
tory of Dakota, most respectfully represent, that by an order ' 
of General Grant, dated 186$, all that portion of the Fort 
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SSJTRandiu Ra'^daU Military Reserve lying west of the Tankton Sioux 
^nfjrjtm9tr% Resorvation and north of the Missouri river was vacated and 
thrown open to settlement, and that the said tract of land now 
contains one of the most thriving farming settlements in this 
Territory, many of the residents of which had located upon the 
said lands, built their homes and opened their fields prior to 
the establishment of said military reserve in 1860. 

Your memorialists would further represent that all the public 
lands lying to the north and west of said vacated tract for a 
distance of thirty miles have been surveyed and subdivided 
into sections, and that the Surveyor General of this district 
cannot direct the survey of this settled portion of the vacated 
reserve until authorized by Congress to expend a portion of the 
moneys appropriated for public surveys in surveying and sob- 
diving this particular tract of land. 

Your memorialists would therefore most respectfully petition 
your honorable bodies to authorize the Commissioner of the 
General Land Office by special act to direct the immediate sur^* 
vey of said lands in order that the worthy and industrious set- 
tlors located thereon may be permitted to perfect the titles to 
their farms under the Pre-emption and Homestead acts of Con- 
gress, the same as is allowed to other citizens of the Territory. 

And your memorialists, as in duty bound, will ever pray. 

Approved, Jan. 12, 1869. 
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GOVEBNOR OF DAKOTA. 



ISrUMBER 6- 

. MEMORIAL TO HIS EXCELLENCY U. S. GRANT, 
PRESIDENT OF THE UNITED STATES, REQUES- 
TING THE APPOINTMENT OF HON, W. W. 
BROOKINGS TO THE OFFICE OF GOVERNOR OF 
DAKOTA TERRITORY. 

Uo the President of the United States : 

Tour memorialists the Legislative Assembly of the Territory JJJJJ{*^^*gJJ2* 
>f Dakota, would most respectfully request your Excellency to q^^^^^^S^ 
appoint Hon. W. W. Brookings of Yankton, Dakota Territory, 
JO the office of Governor of said Territory. 

His appointment would meet with the cordial approval of the 
people of Dakota. 

Mr. Brookings is one of our earliest settlers, a man of hon» 
eety and integrity, and in every way qualified for the position 
to which your memorialists ask his appointment. 

And your memorialists as in duty bound will ever pray. 
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INDIANS. 



A MEMOBIAL AND JOINT RESOLUTION TO THE 
HON. SECEETARY OF THE INTERIOR, ASKING 
RELIEF FOR CERTAIN BANDS OF DESTITUTE 
INDIANS. 

To the Son. Secretary of the Interior 
icemoriaifortba Your memorialists, the Legislative Aesembly of the Terri- 

relief of ^ ^ , ^ „ i , . 

jMtiute tory of Dakota, respectfully represent that the condition of the 
Yankton and Lower Brule bands of Sioux Indians is such th&l 
some immediate steps for their relief ought to be taken, they 
being in an almo&t starving condition, a&d that if some assist- 
ance is not provided for them, they will, before the present 
winter closes be driven for want of food, to acts of lawlesaness, 
or be reduced to a state of atarvation upon their treaty reser**^ 
vations. 

Your memorialists represent that these bands of Indians are 
among the most deserving of all the Sioux nation,, having since 
located upon their present reservations been peaceable and quiet,, 
and having made commendable progress in agriculture ; and 
further, that these two bands have received but slight aid from 
the means placed by Congress at the disposal of Gen. Sher- 
man, and that almost all kinds of wild game upon which they 
have heretofore mainly relied for subsistence through winter 
seasons having disappeared from their region of country^ they 
must rely upon your department of the government for pro^ 
visions to help them through the winter* 

And, as in duty bound, your memorialists will ever pray. 

Mesolvedy That a copy of this memorial, properly authenti- 
cated, be forwarded immediately after its passage to the Hon^ 
Secretary of the Interior, by tho Speaker of the House of Rep^ 
resentatives. 

Approved, Jan. 15, 1869. 
28 
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A . MEMORIAL, TO THE PRESIDENT OF THE 
UNITEP STATES, RELATIVE TO THE. PEMBINA 
INDLINS. 

To His Ugccellency^ the Preiident of the United States : 

Xoor memorialists, the Legislative Assembly of th^ Terri** m«iiitiv««oiiit 
tory of Dakota, would most respectfallj represent, that tibe xndiMM 
lauds, in this Territory, on the west side of the Red.i^iver of 
the North, ceded, to the United States in 1863, by the Red 
Lake and l^embina bands of Chippewa Indians, ar9 still occu- 
pied by said Pembina band;, and that the. occupation of said 
land by said Indians is a great nnisance to the settleqients on 
the Pembina Riyer, and also retards the establisbai0nt and 
growth of new settlements on the ceded lund. 

your memorialists therefore pray that sa}d l^embina band, 
be removed from the ceded, land, and without the limits of, 
l^embina. county, agreeable to the stipulations of said treaty.. 

And your memorialists, as in dut jr boupd,^ will, civ^er {jra^.* 

Approved, Deo. 29, 1868, 
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. ISrXJMBElR 9. 

A MEMORIAL TO CONGRESS ASKING FOR THE 
EREiQTION 01 AN ADDITIONAL LAND DISTRICT 
ON THE MISSOURI RIVER IN DAKOTA TER. 
RJLTORY. 

To the Honorable the Senate and Eouse of Repre$entative$ 
of the United States in Congreea Aesembled : 

Hot a LMd Your memorialists the Lejrislative AsBembly of the Territory 

Diftrict oa tbe ■ ■ 

MiMOQri rwer of Dakota would most respectfully represent that there is at 
present but one land district in said Territory, which is defined 
by the Organic Act of Dakota as including all land west of 
its eastern boundary and east and north of the Niobrara or 
Running Water river." 

That the United States surveys of the public lands in Dako' 
ta have already been made nearly one hundred miles west of 
what is generally acknowledged to be the western boundary of 
the Yankton land district; that much of said lands along the 
Missauri river is already occupied by industrious settlers, wha 
have here made their homes and who are already anxious to 
secure from the governipent the title to the lands upon which 
they reside, while the remaining of the beautiful lands on the 
Missouri river, and not properly included within the limits of 
any land district are being rapidly settled upon and claimed, 
by emigrants, who are constantly flocking to our western fron* 
tier. V 

Your memorialists would therefore humbly yet earnestly * 
pray, that an additional land district oti the Missouri river be 
<i«ated and established to include the following : 
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All that portion of Daltotd Tehrttbfy Ijing wait of the line ForaXinA 
between range <S1 and 82 wedt of thid fifth prindip&l merridiat Minovririviir 
and Bonth of the lino between toWnshipe 180 atid ISI, north' 
of the base line. 

And your memorialists furtheir pray, that there may be a 
land office located and established at the county seat of Charles 
Mix county in said District. 

And as in duty bound your memorialists will ever pray« 
Approved, Jan. 12, 1869. 



LAND OFFICE. 



ISrUMBER 10. 

A MEMORIAL TO CONGRESS RELATIVE TO A 
UNITED STATES LAND OFFICE IN THE VAL- 
LEY OF THE RED RIVER OF THE NORTH. 

To the Sonorabh the Senate and Eauee of Bepreeentativeti^ 
of the United Statee in Congress Assembled : 

If our memorialists, the Legislative Assembly of the Terrri** For a Lanj 

* ^ w • Office on thi 

tory of Dakota, would most respectfully represent. SJNOTtL* 

1, That that portion of Dakota Territory, known as the 
*fRed River Valley," bounded on the north by the Hudson Bay 
Company's possessions^ in British America^ and on the east hf^ 
the Bed River of the North»«-^has a population of over two 
thousand. 
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omd "S. 2, That said Red River country (in Dakota), is traversed by 
SfiKS*' tlie Pembina, Park, Salt, Turtle, Goose, Elm, Sheyenne, and 
Wild Rice rivers, and their numerous tributaries, which streams 
arc well timbered with white oak, ash, maple, lynn, elm, &c., 
and water a country over two hundred miles long, by frooa 
forty to sixty miles wide. 

3, That new settlements are being established, which, by the 
tide of immigration, must within a few years spread over that 
entire country, from Port Abercrombie to the British line. 

4, That many of the citizens of Pembina county are entitled 
each to one hundred and sixty acres of land, under the treaty 
of 1863 and 1864, between the United States and the Red 
Lake and Pembina bands of Chippewa Indians, 

5, The Pembina settlements are by a direct line over four 
hundred miles from the only XJ« S. Land Office within this Teri* 
ritory, and as there is no direct line of travel between said set^ 
tlements and Vermillion, on the Missouri River, (the location 
of the present Land Office), in order to secure title to their 
grants, pre emptions, or homesteads, the people of said settle- 
ments are required to travel through a great portion of Minne- 
sota, Iowa, as well as this Territory, a distance of over one 
thousand miles, at an expense equal, or greater than the 
ralue of their claims at one dollar and twenty»five cents per 
acre. 

For the reasons briefly above stated, your memorialists most 
respectfully pray that a land district be established as follows: 

Commencing at the intersection of parallel of latitude 49^ 
north, with the Bed River of the North ; thence up the center 
of the main channel of said river to its intersection with the 
line between townships 180 and 131 north of the base line ; 
ikenee west on said line to its intersection with parallel of long- 
itude 27^ west from Washington ; thence north on said paral* 
lei of longitude 27^ to its intersection with the parallel of Iat« 
itude 49^ north ; thence east on said parallel of latitude 49^ to 
the place of beginning. 

And youF memorialists farther pray that there may b« a 
Land Office, with a register and receiver, located at some suit* 
able point in the said Pembina settlements. 

And your memorialists, as in duty bound| will ever pray. 

Approved, Dec. 29, 1868. 
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MAIL SERVICE. 



NUMBER 11. 

MEMORIAL TO HON. ALEXANDER W. RANDALL, 
POST MASTER GENERAL OP THE UNITED 
STATES, PRAYING TO HAVE A WEEKLY MAIL 
ROUTE ESTABLISHED BETWEEN VERMILLION 
AND BLOOMINGDALE, CLAY COUNTY, DAKOTA 
TERRITORY. 



Your memorialists, the Legislative Assembly of the Ter- »or»m.u 
ritory of Dakota, would most respectfully represent that at v,min"?t# 
present there are but three post offices in Clay county in this 
Territory, one at Green Point, one at Vermillion, and the 
other at Lincoln ; that all of the offices are on the United 
States military road. 

That during the past year the greater number of new settlers 
that have come into the county, have settled on the Vermillion 
river and that every quarter section of land has been taken 
between Vermillion and Bloomingdale, and actual settlers have 
occupied and improved the same. 

That all these settlers are without any mail facilities and in 
order to obtain their letters and papers they have to go to 
Vermillion, a distance of ten miles, which occupies much val- 
uable time and is a course of much trouble and great incon*^ 
venience. 

That the road between Vermillion and Bloomingdale, ten 
miles, is in good condition nearly the whole year and a mail 
route between these places could be established very cheap ; 
that Vermillion is the county seat of Clay county and that 
there has been erected at Bloomingdale during the past sum- 
mer a grist mill, a hotel, and in spring there will be a num<« 
ber of other business houses erected there. 
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Therefore your memorialists the Legislative Assembly of 
the Territory of Dakota would most urgently ask for the im% 
mediate establishment of a weekly mail between the above 
mentioned places. 

And your memorialists will ever pray. 

Approved, Dec. 18, 1868. 



EAILBOADS. 



NUMBER IQ. 

▲ MBMOBIAL TO THE OONOBESS OF THE 
UNITED STATES PRATING FOR THE EXTEN. 
filON OF THE SIOUX CITY AND PACIFIC RAII- 
ROAD TO YANKTON, DAKOTA TERRITORY. 

wn tiM n- Your memorialists the Legislative Assembly of the Territot 
umo& ry Qf Dakota respectfully bat earnestly pray your honorable 
iMi^dies to pass an act, giving and granting, to the Sioux Gitj 
and Pacific railroad company, for the purpose of constructing 
find extending the Sioux City and Pacific railrpads from Sioax 
City, Iow^9 to yankton, Dakota Territory^ via Elk Point and 
Vermillion, a distance of sixty miles, all and equal grants of 
land bondSy donations, rights^ privileges and franchises, ae were 
given and granted to said Sioux City and Pacific railroad com- 
pany, to build and construct a railroad from Sioux City, to Fre- 
mont, Nebraska. 
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Prwidedf Said Sioux City and Pacific railroad company 1^^^^^ 
shall be obligated to build ten miles of said road, in one year 
from the reception of the grant and complete the whole road 
to Yankton, in two y^ars from the reception of said grant. 

Raolved^ That our Delegate in Congress be requested to 
call the attentton of Congress to the prayer of this memorial, 
and use all honorable means for its success. 



NUMBER 13. 

A MEMORIAL TO THE CONGRESS OP THE UNI- 
TED STATES, PRATING FOR A GRANT OF LAND 
TO AID IN THE CONSTRUCTION OF A RAIL. 

* ROAD FROM YANKTON, DAKOTA TERRITORY, 
TO COLUMBUS, IN THE STATE OF NEBRASKA.. 

Your memorialiBts the Legislative Assembly of the Territo<* iter>y>t vt 
ry of Dakota would most respectfully pray your honorable j^^^t 
bodies to grant alternate sections of land to the amount of ^ ^ 
not less than five miles on each side of the Yankten and 
Columbus railroad, to the Yankton and Columbus railroad com* 
pany, or to the State of Nebraska for the purpose of building 
and constructing a railroad from Yankton, Dakota Terrritory, 
to Columbus, on the Union and Pacific railroad. The distance 
is about one hundred miles over an excellent agricultural 
co[u]ntry, and the building of a railroad would add much to 
the development and wealth of northern Nebraska, and give 
Dakota a start outlet to the Union Pacific railroad. 

Renolvedy That our Delegate to the 40th and 4l8t Congress 
be requested to use all honorable means through the proper 
committees to bring the object of this memorial before both 
branches of Congress. 

24* 
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NtJMBER 14=. 

A MEMORIAL TO THE CONGRESS OP THE UHI. 
TED STATES PRAYING FOR A GRANT OF LAND 
TO THE MINNESOTA AND MISSOURI RIVBE 
RAILROAD COMPANY, TO AID IH THE COB- 
STRUCTION OF A RAILROAD FROM THE STATE 
OF MINNESOTA, TO THE MISSOURI RIVER, AT 
lANKTON. 

'^oragfutof Your xnemorialiBts, the Legislative Assemblj of the Terri- 
mSvuirhu ^^^'^ Dakota would most respectfully represent that by u 
laurMd act of the Legislative Assembly of the Territory of DtioU, 
"approved, January 11th, 1867, a charter was granted to the 
Minnesota and Missouri river railroad company, to coostraeti 
railroad, from the western boundary of the State of Minne- 
sota, in latitude 44 north to the town of Yankton on the Mis- 
souri river, believing as we do that a grant of land to aidii 
the construction of such a road would be a great benefit to the 
. Territory and to the general Government in an early develop- 
ment of a rich agricultural country, that without it, it will eTcr 
remain undeveloped. 

Your memorialists respectfully but earnestly pray yonrhon* 
orable bodies to grant every alternate section of land to tie 
amount of not less than six miles on each side of the line of 
such road to aid in the construction thereof, and that each 
grant be made to said Minnesota and Missouri river railroad 
company, with the pproper restrictions, limitations and for- 
feitures. 

Your memorialists would farther represent, that the distance 
from the western boundary line of Minnesota, to Yankton, 
over the proposed railroad route is about one handred miles 
over a very fertile prairie, almost entirely destitute of timber 
and without any natural highway, for transportatioD, conse- 
quently uninhabitable until the capitalist shall correct this 
oversight of nature by the construction of artificial higbirJ/A 
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The population of Illinois now makes one fifteenth of that ^ 
of the whole country. It now defrays one-fifteenth of the JlJ^^rtSS 
whole burdens of the general government. Its proportion of I^^JJ 
the federal taxes equal (24,000, 000, annually. Its ability to 
pay this vast sum is almost entirely due to the railroads that 
have been constructed within it during the past fifteen years. 
Towards their construction the federal government never con- 
tributed a penny. It did however, in 1850 make a valuable 
grant to the State in favor of the Illinois Central railroad, 
which secured the speedy construction, of this great work, and 
gave a wonderful impulse to the construction of other im« 
portant lines. The additional price charged for reserved 
lands yielded to the national treasury the same sum, that would 
have been realized if the grant had not been made. If by the 
use of similar means, you can create another Illinois, as far as 
concerns its population, wealth and value to the Union, you 
will in an equal degree lighten the burdens resting upon the 
Nation. 

A vigorous movement in this direction, consequently is the 
dictate of sound statesmanship, as well as of enlightened self- 
interest. 

Therefore your memorialists most earnestly urge upon your 
honorable bodies to repeat the example of Illinois, in Dakota, 
since it by no means impairs the federal government, but earnest- 
ly enhances the wealth of the Union as well as Dakota, by ena- 
bling us to construct artificial highways, since nature has failed 
to furnish us any great water lines, over which we can transport 
the products of a rich and fruitful country. 

And as in duty bound your memorialists will ever pray. 

jRgsolvedy That our Delegate to the 40th and 4l8t Congress 
be requested to call the attention of the proper committees of 
Cengress to the objects of this memorial. 
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KEMOVAL OF FORT DAKOTA. 



NUMBER 15. 

A MEMORIAL TO THE SECRETARY 0^^ WAR 
PRATING THAT FORT. DAKOTA MAY BE RE- 
MOVED SIXTT.FIVE MILES FURTHER UP THE 
BIG SIOUX RIVER. 

?fort dSESI*' '^^^ Legifllative Assembly of the Territory of Dakota^ 
would most respectfully represent, that Fort Dako(^ no 1oq» 
ger serves as a protection to our frontier settlements on the 
Big Sioux river. 

Therefore your memorialists ask that said Fort Dakota may 
be removed sixty-five miles north of its present location at a 
point known as Medary. 

Besolved^ That our Delegate in Congress is hereby req«es« 
ted» to present a copy of this Memorial to the Secretary of 
War, and urge upon him the necessity of the removal of said 
Fort Dakota to Medary on the Big Sioux river. 
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TRANSFER OF INDIAN BUREAU. 



ISrUMBER 16. 

A MEMORIAL TO CONGRESS PROTESTING 
AGAINST THE TRANSFER OP THE INDIAN 
BUREAU TO THE WAR DEPARTMENT. 

T9 the Congress of the United Statee : 

Your memorialists, the Legislative Assembly of the Terri- JJJ{JJ^[^'n;i 
tory of Dakota, desire , most respectfully to present their oh** {^jSaJS'*' 
jection to the transfer of the Indian Bureau from the civil to Bniwn 
the Military Department of the Government. 

1st. Your memorialists fully believe that it is susceptible of 
proof by documentary evidence on file in the proper depart- 
ments of the Government at Washington, that it costs vastly 
less to feed, manage and care for the Indians (when not in a 
state of war,) by the civil than by the military arm of the 
Government. 

In proof of this statement your memorialists beg leave to 
call your attention to the relative cost of maintaining the In- 
dians on the Upper Missouri, and other quarters of the west 
and south-west, under the management of the military and civil 
service. 

2d. Your memorialists would further represent ; that accor- 
ding to their experience and observation the transferring of the 
management of Indians to the War Department, is not a step 
toward the advancement of that peculiar people in civilization; 
but, on the contrary, your memorialists believe it to be a 
wide stride in the very opposite direction. Such transfer, your 
memorialists are convinced, will greatly embarrass many of the 
tribes who have, since tlie treaties qf 1865-6, settled upon res- 
ervations, opened farms, and mac^e ponsiderable iidvancei^e^t 
i|^ civilised pursuits, 
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JJjj^riM jTO-^ 8rd. Your memorialists are happy to represent that since the 
ihli'ndil?'*' treaties of 1865-6, peace and security have prevailed through- 
BvMQ Q^j, frontier settlements, and that, with a few exceptions 

by Upper Missouri bands^ no treaty obligations have been vio- 
lated by our numerous Indian tribes. 

4th. Your memorialists deem it their duty to call your at- 
tention to the fact that the introduction among our treaty 
Indians of hostile bands,and the remarkable liberality with which 
said hostile bands have been provided for by the government, is 
a subject of surprise, and very grave complaint on the part of 
the treaty Indians. They cannot understand why those bands, 
who but recently were hostile to the government, and engaged 
in the indiscriminate slaughter of the white people, should be 
treated with far more liberality than those tribes who hare 
been loyal to the government, and friendly to the white people 
for many years. 

5th. And lastly, your memorialists beg leave to state that, 
in their opinion, a rigid enforcement of the laws of Congress, 
on the subject of intercourse with Indians, and a strict compli* 
ance with existing treaty stipulations on the part of the gov- 
ernment, through honest, capable and efficient agents, is all 
that is needed to secure perfect peace and quiet throughout the 
length and breadth of the Indian country. 

And in duty bound, your memorialits will ever pray. 
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WAGON KOABS, 



Number IT. 

MEMORIAL TO CONGRESS FOR AN APPROPRI- 
ATION TO CONSTR JOT A WAGON ROAD PROM 
FORT ABEROROMBIE IKXWN THE RBI> RIVER 

0¥ THE NORTH. 

'o the JBfinorable the Senate and Simte of Jtepretentativet of 
the United Statet in Congress Assembled t 

Yoor memorialists, the liSgislative Assembly of the Territo* For a v»fin 
J of Dakota, would most respecjtfolly call jour attention to ^rTtw*! 
he present great and increasing need of a wagon road from 
fon Abercrombie, in this Territory, down the Red River of 
he North, to the Dakota Settlements on the Pembina river, 
ind thence to parallel of latitude 49^ north, in the direction 
»f the Selkirk,'* orHudson^sBayOompaay's Red River Set* 
lements. 

Your memorialists would respectfully represent ; 

Ist. That, according to the official reports of the Collector 
if Customs at the port of Pembina, merchandise passing annu* 
illy over this route, is inspected at said port, amounting to 
hundreds of thousands of dollars, from which the United States 
Government derives a large revenue ; besides supplies for the 
American Settlements, (with a population of over two thou* 
sand) all the supplies the British Settlements, containing a 
population of from twelve to fifteen thousand, as well as sups 
plies for the Hudson's Bay Company, and the numerous ^^Free 
Traders," are received at, or by way of the city of St. Paul, 
Minnesota, and pass over the route above mentioned. And all 
the vast amounts of furs, &c., imported from said British Set* 
tlements for consumption, or in bond for transhipment, are 
freighted over said route. 
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f«Is*4mMft» •'^•^ great thoroughfare between Fort AbercromUe 

vStS^^ and the Pembina Settlements, (about 200 miles) crosses eig^ 
streams, varying in width, from fifty to two hundred feet, OTer 
which the freighters annually have to throw temporary bridgei, 
which are carried off by the first freshet, and hence the suse 
stream is so bridged several times during one season, and 

8rd. That the entire route passes over a level valley, and m 
nature has provided an excellent road, no appropriation wi 
be required for any other purpose than to survey the road umI 
bridge the streams. 

Your mmorialists therefore, do most respectfully pray tk 
an appropriation be made in such sum as you, in your wisdfD, 
may deem sufScient to survey and locate a Crovernmeiit Wagva 
Road from Fort Abercrombie in this Territory, down the Bed 
River of the North, by the nearest and best route, to the Set- 
tlements on the Pembina river, and the 49ch parallel of nortk 
latitude, and to bridge Cheyenne, Wild Rice, Elm, Goose,' 
Turtle, Salt, Park, and Pembina rivers. 

And your memorialists, as in duty bound, will ever pray. 
Approved, Jan. 6, 1868. 



ISTumber 18. 

A MEMORIAL TO THE CONGRESS OF THE IM 
TED STATES ASKING FOR THE ESTABLISH- 
MENT OF A WAGON ROAD PROM YANKTON 
VIA CANTON, D. T., TO SPIRIT LAKE, IOWA. 

t«r»iracot Your memorialists the Legislative Assembly of the Terrrito* 

tottdfrom 

TMkktonto ry of Dakota, respectfully ask your honorable bodies to autW 
ize the survey and location of a wagon road from Yankton, D. T. 
to Spirit Lake, Iowa, via Canton, Dakota Territory, and for as 
appropriation to construct a bridge across the Big Sioux river, 
at or near the last named place. The location of such a road 
and the construction of a bridge thereon^ across said ritar 
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wonld open up to settlement a large extent of fertile country 
and would greatly accommodate and assist a large emigration 
that is now, and will continue to flow from the north-western 
states to this Territory. 

Your memorialists are of the opinion that an appropriation 
4)f eight thousand dollars would accomplish this desirable ob- 
ject, and would be returned to the government four fold by the 
increased amount of taxable property, and by the sale to actual 
settlers of large portien of the public lands, that will, unless 
some facilities by railroad or wagon roads are offered, remain 
for a long time unoccupied. 

And your memorialists as in duty bound will ever pray. 

Approved, Jan. 15, 1869. 



Number 19. 

JOINT RESOLUTION VACATING THE TERBITO. 
RIAL ROAD FROM YANKTON TO THE LOWER 
FERRY ON JAMER RIVER. 

Whereas^ All that portidn of the government road which vtoMng tMd 
leads from Yankton to James river, together with the govern* ^Simt!^ 
ment bridge located on said James river, have both been re« 
located by order of the Secretary of the Interior, and moved 
some four miles north to the Upper Ferry on said James river, 
at which point the government bridge is now under course of 
construction. «, 

And, Whereas, by an act of the Legislature approved, Jan. 
12, 1866, there was located upon the surveyed route of said 
government road, a territorial road in accordance with the 
field notes of said government road from James river to Yank* 
ton. 

And, Whereasy The Missouri river has already washed away 
a considerable portion of said road, and the whole of the said 
road being located upon the Missouri bottom, and at times made 
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impassable by the spring overflows, whioh necessitates the ex- 
penditure of a large amount of county road. work, to keep the 
same in repair. 

Andy WhereaSj There is now an established^ county road on 
the section line one'^fourth mile north of, and running parallel 
to, said road proposed to be vacated, which ip^ets all, the de* 
mands of travel in that direction, therefore 

Be it Resolved^ By the Legislative Asssembly of the Terrii. 
tory of Dakota, that all that portion of the said territorial road 
lying between Yankton, and the intersede of the aforemeuf 
tioned county road, on sec. 18, be, and the same is hereby de* 
dared vacated, and shall be no longer considered a puUic 
highway in this county ; and the said county road shfldl . be, 
and hereby is declared to be a territorial road to all proper in*, 
tents and purposes. 

Approvd, Jan. 15, 1869. 
24 
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DRIMINAL PROCEDURE- 

Assault threatened when security raqolradi 10. 
Arrest 6v an Officer under a Warrant 
arrest defined, 29. 
arrest xxuide by whonii 29. 
persons bound to aid officer, 29. 
when arrest may be made, 29. 
arrest, how made, 30. 
amount of restraint, 30. 
officer must state his authority, 30. 
officer may use all necessary means to effect arrest, 80. 
officer may break open door or window, when, 30. 
Arrest ly an Officer without a Warrant 
2 a what eases allowed, 30, 31. 
officer may break open door or window wlien, 31.. 
officer may arrest at night, 31. 
officer must state his authority, 3L 
person arrested by bystanders, 31. 

when a public offense is committed in. preseaoe of amftgie» 
trate, 3L 
Arrest hy a Private Person* 

a private person may arrest another, 33. 

In what oases allowed, 32. 

must inform the party of cause of arrest, 88: 

may break open door or window, 32. 

mnst take prisoner before magistrate, 32« 
Arraignmeniof Defendantf^^ 

defendant must be arraigned when, 57. 

defendant must be present if for felony» 57. 

defendant need not be present if for misdemaanor, 57. 
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when personal appearance is necessary; 57. 

if discharged on bail, 57. 

clerk issues bench warrant, 57. 

form of bench warrant, 58. 

if offense be a misdemeanor, 58. 

if offlsnse be bailable, 58. 

bench warrant how seryed, 58. 

how magistrate to proceed in certain cases, $8. 

when court may order defendant into custody, 58. 

defendant, if present, how diposed of, 58. 

defendant if not preseut, 58. 

defendant must be informed of his right to counsel, 68. 

court to assign counsel in certain cases: 59. 

compensation of counsel, 59. 

manner of arraignment, 59. 

defendant to giro his true name, 59, 

to be tried by name in indictment, 59. 

if defendant give another name, 59. 

defendant allowed time to answer, 59. 

manner of answer, 59. 

,Arreat qf Judgment, 94. 
.motion in, 94. 

. oonrt may arrest judgment, 94. 
motion when and how made: 94. 
effect of allowing motion, 94. 
defendant, when held or discharged, 91. 
Appeals, 103. 

writs of error, 104. 
appeals substituted, 104. 
parties how-designated, IM 
in what cases may be taken^ 104; 
by the people, 104. 
a matter of right, 104. 
.must be taken when, 104. 
how taken, 104. 

.noUce to be served on district attorney of the wantf ia whiA 

original judgment was rendered, 104. 
}by the people, notice to be served on defendant, Kb. 
stay of proceeding;b4^* 

appeal by the people, st^ya proeesMUngs, idien, l96. 
eflfect of the stay, 10^ 
transmittiog papers to supreme coni^ 1^ 
Appeal, Dimiasing for Irfy^gu^^ 
what irregularity, .1^ 
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how dismissed, 105. 

dismissed for want or retarn, 105. 

argument of, 106, 

how or when brought to supreme eoart, 106. 

notice of argument, 106, 

papers furnished, by whom, 10€« 

judgment of affirmance, 106. 

judgment of reversal, 106, 

number of counsel to be heard, 106. 

defendant need not personidly appear, 107. 

Appeal^ Judgment t^on, 107. 
AffidatdU Dtfectively EntiOed VaUd, 138. 
Appeals from Jtutices Qmrts^ 149. 

judgment of justice court revieWitble, ISO. 

for what causes allowed, 150. 

how taken, 150. 

return how made, when, 150. 

compelling return, 150. 

if return be defective, 151. 

appeals shall be docketed, 15L 

must serve notice of appeal, 151. 

proceedings to carry judgment, 151. 

on judgment of district court, 15L 

may appeal to supreme court, 151. 

judgment of supreme court) final, 151. 

proceedings to execute judgment of supreme c^t, m. 
BiU i(f Exceptions, 91. 

in what cases exceptions may be taken, 91, 

by whom settled, 91, 

to be filed by the clerk, 91. 

when to be settled, 91, 923 

how to be settled, 92. 

enlarging the time for preparing blH| 93b 

effect of not serving exceptions, 92. 

what bill must contain, 921 

to be filed with the clerk, when, 9l 
JBotl, 109. 

admission on, defined, 109. 
taking, defined, 109. 
offenses not bailable, 109. 

in what eases may be granted before conviddo^^^ lib. 
in what cas^ may be granted ktUff conviotibh, llcf. 
nature of bail before conviction, 110, ' ' 
natoxo of bail stfter toonviotion, 110. 
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by what courts may be made, 111. 



at what time may be admitted to bail, 118. 

if offense be felony, most be on notiqe, lUL 

form ot order, 112. 

if application be denied, 112. 

manner of laking appeal, 112. 

decision final, 112. 

by whom taken, 113. 

how put in, 113. 

qualifications of bail, IIS. 

how to justify, 113. 

if offense charged be a felony, 114. 

how to justify, 114. 

may be examined as to sufiiciency, 114. 

£ling decision and affidavits, 114. 

form of discharge on allowan<;eof bail, 114. 

if bail disallowed, 115. 

when offense alleged is misdemeanor, 115, 

when offdnse alleged is felony, 115. 

taking bail, 115. 

'how put in, 115. 

form of undertaking, 116. 
.qualifications of bail, 116. 

vpon an appeal, 116. 

who may admit to, 116. 

notice of application, 116* 

qualifications of bail, how put in, 117,' 
^Cbde, Dejinidon cf, 2. 
tOlrminal AetUn Defined, 3. 

criminal action parties to, 3. 
OnMfy Court, Defined, 6. 

i{iriminal AeUotu Prosecuted hy IndietmenU Proceedings in, 29. 

(criminal actions prosecuted by indictment, proceedings in/20!. 
ffitmtW Actions of the time of Ommencing, 24. 

prosecutioa for murder no limitation, 24. 

prosecution for public offense, limitation, 24. 

when defendant is out of territory, 24. 

indictment deemed (6un4, when,^25. 
1 ChtsUengwg the Jury, 70. 

definition of challenge, 71. 

division of challenge, 7L 

when there are several defendantSi, TX, 
, idMleage to panel defind,. XU 
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founded upon what, 7]. 
when and how taken, 71. 

adverae party may except, whe«i, Tl, 
if exception overruled, 71. 
denial of challenge, how made, 71. 
who may be examined, 72. 
if challenge allowed^ 72. 
xlefendent to be informed of right, 72. 
kinda of challenge, 72. 
challoDge, when taken, 79. 
peremptory challenge, what, how taken, 72. 
number of peremptory challenges allowed, 72, 
challenge for cause, 72. 
kinds of challenge for eaase, 7^ 
general cause for, 73. 
particular cause for, 73. 
ground of challenge for implied bias, 73* 
ground of challenge for actual bias, 74. 
exemption not a ground for challenge, 74. 
causes for challenge, how stated, 74. 
exceptions and deoial, 74. 
^allenge, how tried, 74. 
triers appointed by the court, 74. 
oath of trier, 74. 

juror challenged may be examined as witness, 75. 
.roles of evidenc, 75. 

challenge for implied bias, how determined, 75. 
instructions to triers, 7^ 
verdict of triers, final, 75. 

defendant must exhaust challenges before challenges for 

people are made, 75. 
order of challenge, 75. 

peremptory challenge may be taken after, 76, 

iCmpromUin^ Certain Public Ofenses by Leave of the CwH, J34. 
certain offenses, 134. 
compromise to be by permission, 134. 
order to bar, 134, 

no public offense to be compromised except, 134. 
ChrparaiionSf Proceeding^ Agcdnet, 136, 
magistrate must issue sumnaons, when, 136. 
form of summons, 137. 
when and how served, 137. 
examination of charge. 137. 
c^tifioata of magistrate, 137. 



CRIMINAL PB00EDnBS-CM6ittfdL 

if magitirate oeriiiy grud jniy may piooaedt 137. 
appaaranoe and plea, 137. 
fiao, on oonvioUon, how oallacted, 138. 
Omiurs Inquest and DuHei of Oohtm*i lift 

to snmmon jury, when, 153. 

munber of jurors, 153. 

jorors to be sworn, 163. 

witnesses may be subpcsned by ooroner, IS3. 

attendance may be compelled, 153. 

yerdlct of jury to consist of, 153. 

testimony, how taken, 163. 

testimony to be reduced to writing and filsd, 153. 

if defendant be arrested, 154. 

warrant for arrest on verdict of jury, 154. 

form of, 154. 

how executed, 154. 

magistrate must examine charge, how, 155. 

derk to furnish magistrate with copy, 155. 

coroner to deliver money or property, 155, 

duty of county treasurer, 155. 

if money be demanded by legal representatives, 1S5. 

iuperyisors to require statement of coroner, 155. 

compensation to coroners, 155. 

Code, Qeneral Providohs and De/wUUm tg^UiahU Is <iUt| IM^ 
Defendant Defined, 3. 

defendant, rights of, 3. 
Deposition, when Adminahle as Emdencs^ 8. 
District Court, Defined, 6. 

district court, where held, 6. 

district court, its jurisdictioni 6. 
P\uU, 22. 
Demurrer i 60. 

demarrer or plea the only pleading, 62. 
either pleading put in in open court, 62. 
when defendant may demur, 62. 
demurrer to be written, and what state, 62. 
court must appoint time of hearing, 62. 
court must give judgment either pro or can, €2; 
of demurrer sustained, when not a bari 68! 
if case not resubmitted, defendant discharge^- 63. 
what proceedings if case resubmitted, 63^ 
if demurrer overruled defendant to ple4d^ 63; 
if defendant do not plead, duty of OQatt; 68; 
^rtun objections taken by demurrw, 63. 
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oertain objections may b% taken in arrest of Judgment, CZ, 
Oeposit Instead of Bail^ 117. 

may be made when, 117. 
bail may be given fifter, 117. 
cleposit to be applied to what, 117. 
lyismissal of the Action before or after Indictment or Information for 
want of a Prosecution or Otherwise, 

dismissal, 135. 

when court must order prosecution to be dismissed, 135. 
court may order action to be continued in the meantime, 135. 
if action dismissed, 136. 

court may on its own motion order nolle prosequi abolished^ ISC', 
dismissal a bar when, 136. 
Disposals of Property Stolen or Fmhezzled^ 138. 

property alleged to have been stolen in custody, 139. 

order for its delivery, 139, 

when in custody of magistrate, 139. 

court may order, restored to owner, 139. 

if not claimed in six months, 139. 

receipt for property taken from person arrested, 140. 

Xxamination the Case and Discharge ly Drfejulani or Holdir^g hm- 
to answer^ 33. 

duty of magistrates, 34. 
defendants right to counsel, 34. 
time allowed defendant, 34. 
examination to commence, 34. 
exasiinatibn to be completedf 34. 
adjournment, 34. 
bail or deposit to be taken, 34. 
form of committment, 34. 
deposition to be read, 35. 
witnesses to be subpoened, 35. 

witnesses must be examined in presence of detei^4<^nt, 35* 

defendant to be informed of right to mako. stat€i;QieQt> 

waive of right not to be used against hiiQ; 39l. 

statement how taken, 35. 

statement how reduced to writing, 36« 

statement how authenticated, 36. 

witnesses of defendaint to be examined tfter statement is made 

or waived, 36. 
witnesses to be kept apart^iSG. 
testimony how taken, 36. 
testimeny how authenticated, 36. 
depesitiODB to be kept \y ina^ii^te or hit clf j^k^ 37. 
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depotitlons not to be iaspected, 37. 

if inspection allowed constitates misdemeanor, 37. 

deposition defendant entitled to copies, 37. 

defendant, when and how discharged, 37. 

defendant when and how committed, 37. 

order for committment, 37. 

certificate of bail, 38. 

order for bail, 38. 

form of committment, 38. 

undertaking when aod how taken, 3S. 

security required when, 38. 

infante and married women as witnesses, 39. 

witnesses when committed, 39. 

witnesses conditionally ezamined, 39. 

prosecutor or accomplice not to be conditionally exsmiaed, 9. 
magistrate to return depositions &c.y to court, 39. 

Execution the, 99. 
authority for the execution of jadicment ezeepi daftlli» 190. 

committment, 100. 
judgment of imprisonment, 109. 
power of sheriff, 100. 
warrant of execution, 101. 
time of execution, 101. 

on judgment of death, judge must transmit goyenuNV wlii^ S, 
governor may require what, 101. 
judgment of death, not reprieved, except, lOL 
if defendaot be insane, 101. 
duty of sheriff if defendant be found insane, lOI. 
duty of sheriff if female defendant be supposed pregnant, lOL 
proceedings upon finding she is pregnant, 102. 
governor may issue warrant, when, 102. 
when judgment has not been executed, 102. 
punishment of death, how inflicted, 102. 
execution where to take place, 102. 
execution, who to be present, 102. 
certificate of execution, 103. 
certificate of execution, how filed, 103. 
Fxamination of Wilnesees Conditionally, 124; 
witnesses to be examined conditionally, 125. 
in what cases defendant may apply for order, 125.^ 
manner of application, 125. 
if made during term, 125. 
if not made during term, 126. 
order, when granted, 126. 
order if made by court may direct, 12§^ 
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prfiof of wy,ioe, vl26. 

if facts on which order was found, he dufapproyed, 126i 
testimony, how taken, 186. 
deposition to he filed hy officer taking it, 126. 
deposition may.h^ r^ad in evidence, 126. 
deposition to he excluded from evidei^ce;, 127. 
ohjections to deposi^on, 127. 
attendance of witnesses comp^lIed« 127* 
disohediance of witness, how punished, 127. 

JBxamincUUn of Witnus on Ommission, 127. 
witness residing out of Terrjtpry, 128. 
, ux what c^es defendant may apply for orders, 128^ 
commission defined, 128. 
application for 128. 
if daring term. 128. 
if not during term, 128* 
notice of application, how giTen,( l29. , 
order for commission, 129. 
trial to he stayed, when, 129. 
interrogatories, 129. 
cross interrogatories, 129. 
what may he inserted in interrofEatories, 129. 
directions to commission, 129, 
commissions how executed, 130. 
copy to he annexed to commission, ISO. 
oonmussion how returned, 130. 
how to he filed, 131. 
returned by mail, 131. 
to be open for inspection, 131. 
copies to be furnished, 181. 
deposition may he read in evidenoe, 131. 
what objectionB may be made thereto, 131. 

JBkror 4md MUtakes in Pleadinsi mi Mhcr Proecedingi do m9t make U 
IiwaUdf 138. 

Felony, DefinUhn of, 2* 

ForfeUure <if Bail or Depowl, 119. 
in what cases, 119, . 
may he discharged when and how, 119. 
forfeiture of bail, 119. 

deposit of money when forfeited, how disposed of, 119. 
permission, 119. 

application thereof, hovir made, J20. 
JV^VM from Justice, Proceedings Agaimi^Mh 
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IhigiHvei from another State or Territory into this Territery, 161^ 

delivery on requisition, 161. 

magistrate to isiue warrant, 162. 

proceedings for arrest and commitment, 162. 

when and for what time to be committed, 162. 

admissioti to bail, 162* 

magistrate to give notice of arrest, 162. 

duty of district attorney, 162. 

person arrested to be discharged unless, 162. 

magistrate to return his proceedings, when, 162. 

district court must inquire into, 162. 
Fugitives from this Territory into another State or Territory, 163. 

accounts of persons employed in procuring surrender, 163. 

no compensation allowed, when, 163. 
Mnes to he paid into County Treasury, 165, 
Grand Jury, Formation of, 40. 
Grand Jury, DeHned, 41. 

« 

Grand Jury, for what Courts drawn, 41. 
manner of designating, 41. 
summoning additional members, 41. 
how drawn, 41. 
number to constitute, 42. 
when more than sufficient number attends, 42. 
who may challenge, 42. ' 
cause for challenge to panel, 42. 
cause for challenge to individual jurors, 42. 
challenge may be oral, 43. . 
challenge must be entered upon the minutes, 43. 
court must allow or disallow challenge, 43. 
clerk must ent^r decision of court on challenge, 43. 
challenge, if allowed, jury discharged, 43. 
challenge allowed, effect of, 43. 
violation, how punisha^ble, 43. 
appointment of foreman, 43. 
oath to foreman, 43, 
oath to other grand jurors, 43, 44. 
charge by the court, 44. 
retirement of, 44. 
appoint of clerk by, 44. 
discharge of, 44. 

GRAND JURY, POWERS AND DUTIES OF, 44. 
to inquire into public offenses^ 45. 
may indict, when, 45. 
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CRIMINAL PROCEDURE— Q>w«nt*«i 
may present, when, 45. 
indictment defined, 45. 
presentment defined^ 45. 
foreman may administer oaths to witness, 46. 
evidence receiyable by, 46. 
not bound to hear evidence for defendant, 4A, 
may order explanatory evidence to be produced, 46. 
.ought to find indictment, when, 46. 
must declare their knowledge, 46. 
must inquire as to persons imprisoned, 46. 
must inquire as to condition and management of public pris- 
ons, 46. 

must inquire into misconduct of officials, 46. 
entitled to access to prisons, 47. 
may ask advice from whom, 47. 
every member must keep secret, 47. 
bound to disclose, when, 47. 
not to be questioned, 47. 
In^eachment ' . 

court for trial of its jurisdiction, 5 
members of, 5. 
presiding officers, ^. 
clerk and ofiBcers, 5. 
time of holding, 5. 
oath of members, 5. 

compensation of members and officers of, 5. 
ImpcaehmenL 
to whom delivered, 16. ^ 
court to be summoned, 16. 
copy of articles to be served, 17. 
service, how made, 17. 

proceedings if defendant does not appear, 17. 
when defendant may object, 17. 
form of ol^'ection, 17, 
form of denial, 17. 
' proceedings after objection or denial, 17« 
trial of, 17. 

number necessary to convict, 18^ . 
judgment, how pronounced, 18. 
vote, how taken, 18. 

Impeaehmewt. 
nature of judgment, 18. 
effect of judgment, 18. 

officer disqualified when impeached, 18. ^ 
of president of council, notice to be giyen, 18. 
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'in^iotment not barred, 18. 
information defined,.25. 
INDICTMENT*/ ihe, 47. 
how formed, 48. 
jhow endorsed, 48. 
; how diamisBed, 48. 
efiect of dismissal, 

names of witnesses to be inscirted on indictment, 
how presented, 48. 

^fl^DtCTMEM./omo/; 49. 

forms of pleading heretofore existing abolished, 60. 
first pleadiqg is indictment, 50. 
. must ooDtain, wha^ 50. 
, must be direct and certain, 50. 
when indicted by fictitious nunc, 59. 
. must charge but one offense, 50, 

preeise time when offense was committed need not be stated, SO. 
, statement as to person in, 50. 
. oonstruction of words in, 51. 

words used in statute need not be strictly pursued, 51. 
when sufficient, 51. 
rwhen not sujScient, 51; 

presumptions of law, &c. need not be stated, 51. 

not necessary to state facts conferring jurisdiction in pleading 

a judgBvent, 52. 
./private statutes, how pleaded, 52* 
pleading in indictment for libel, 52. 
pleading in indictment for forg^, 52. 
f pleading in indictment for pd^ury, 52. 

nppn indictment against sevend, one br'more he convicted 

or acquitted, 52. 
distinctions abrogated, $2. 
accessory after the fact in felony tried, 53. 
. conspounding or concealing offense, 53. 

il^fmnaiions, 53. 

/defined, 53«' 

based on what, 54. 

must be filed in office of olerk, 54, 

duty of clerk, 54. 
^ duty of district attorney, 54. 

subpcdna shall be directed to, 54. 
^ , upon appearance of witness, 54 

, magistrate must certify to pleadings, 54^ 
^<laty «f district iattorney after examination, 54. 



Digitized by Google 



CRIMINAL PBOGEDXJBE— Cbn^inueti: 

duty of mi^trate when witness refuse te attend; 54. i 
when mtness refuses to answer proper questions, 55. 
duty of district attorney when defendant is committed, 55. 
<luty of district attorney when defendant fails to elect, 55. 
names of witnesses endorsed on information, 55. 
clerk to fix and endorse bail, 55. 
JndietmerU or I^m^nMiisntMng aside tf, 60. 

Ifuamfy qf Drfendomi, mqwry into, hrfwre Trud or Cbmnc^sMi, 131. 
an msane person can not be tried, Ao., 132. 
when doubt arises, 132. 
trial of judgment to be suspended, 132. 
order of trial of the question, 132. 
oharge of court, 133. 
if found sane trial to proceed, 133. 
if found insane, 133. 
if committed, bail, 133. 
detention in asylum, 133. 
expenses of keeping defendant, 133. 

^mikeU Qmri^ defined, 6. 

jurisdiction, 6. 
■JusUees qf ihe Feaee, removal of, 18. 

accusation to whom presented, 19. 
what must be stated, 19. 
to whom transmitted, 19. 
•cojpy served, when, 19. 
proceedings if defendant ^o-not apt>ear, 19. 
defendant may object, 19. 
form of objection, 19. 
manner of denial, 20. 
accusation to be answered forthwith, 20. 
if the defendant plead guilty or refuse to answer,'^, 
form of judgment, 20. 
^urUiUetum local, of public offenies. 
committed in this territory, 21. 
commenced without but censnmated -withlni 2L 
concerning duels, 22. 

to elude the statutes concerning dueling, 22. 

ofibnse committed partly in one and partly in anetfaer countyi 22* 

offenses on boundaries, 22, 

offenses on board vessels, 22. 

offense of kidnapping, decoying, etc., 22^ 23. 

of bigamy, incest etc., 23. 

property feloniously taken, 23. 

ladictmeat against accessory after the fact, 23. 
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dbnyietiOD or acquittal 'in^nothet etate or territory, 23. 
conviction or acqfuittal in another county, 24, 
Jtiry, conduct of, after cause is submitted to them, 84. 
room for jury after retirement, how provided, B5. 
accommodations for jury, 85. 
may take what papers, 85. 
may take notes of testimony, 85. 
may return into court for information, 85. 
if after retirement a juror becomes sick) 86. 
jury not to be discharged^ unless, 86. 
when discharged or prevented from giving verdict, 86. 
how court may ac^ourn during absence of jury, 86. 
final adjournment of court discharges jury, 86. 

Judgment, the, 95. 
fine for pronouncing, 96. 
in misdemeanor, 96. 
when defendant is in custody, 96. 
if on bail and do not appear, 96. 
to ifisue bench warrant, 96. 
form of bench warrant, 96. 
bench warrant may be served, 96 • 
duty of officer serving, 96. 
arraignment of defendant, 96* 
cause may be shown against judgment, 96. 
if no sufficient cause shown, 98* ^ 

court may consider circumstances in aggravation or mitigation of 

offense, 98. 
testimony how given, 98. 
no other testimony allowed, 98. 

if other testimony offered or received constitutes misdemean- 
or, 98. 

on convictiqjn of two or more offenses, 98. 
duration of imprisonment, 98. 

clerk must enter judgment of conviction on the minutes, 98. 
jp^gmeat roll, 99. 

Jtul^fmeuLt upon Appeal^ 107. 

court to give judgment without regard to, 104. 
court may reserve, aflkm or modify, 107. 
on reversal, 107. 
judgment on affirmance, 107. 
of appellate court, 107. 
papers returned not to be remitted, 107. 
jturisdiction of appellate court, 107. 
MMmeqnor^ definiHm of, 2. 
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Magistrate defined^ 25, 165. 
Magistrates^ toho arB, 25. 
Miseellaneeus^ 

general provisions and definitions appUpabl^ io ibii^dode^ 164. 

rules of construction, 164, 

not retroactive unless expressly so declar^» I64« 

words of code, how construed, 164. 

definition of writing, 184. 

definition of oath, 164. 

definition of signature, 165. 

definition of magistrate, 165. 

definition of peace officer, 164. 

to what actions code appliesj 165. 

former modes of procedure abrogated itx oriminltl*oate, 169. 

fines to be paid into couQty treasury, Itf . 

to take effect, when, 165. 
New Trials. 

defined, 94 
* by what courf granted, 93. 

its effect, 93. 

in what cases may be granted, 93. 

application for new trial must be before Judgment, 94. 

can be made only upon laws granted by the court, 94. 

CQurt to prescribe time and manner of faking |pplieatfon« 94» 

Original Jurisdiction^ Courts having, 4. 
Oath, de/auHon of, 164. 
Public offense, definition of, 2, 
PubUe offense, divisions of, 2. 
Perso7i9, when punishable for public offense, 2. 
Public ofenses, how proeecuted| 2. 
Public offenses, how prosecuted, ezoeptionH) 3» 
Prosecution second, prohibited, 4. 

person not to be compelled to be witness against hynselfi 4 

public offense, person charged with, restrained, 4. 

persons how convicted, 4; 

public offenses how prevented, 8. 

public offenses when persons justified in preventing, 8b 

Peace Breach qf Threatened, 9. 

warrant of arrest, 9. 

on complaint being controverted, 9.. 

defendant discharged, 9* 
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Peace^ Security io keep when reQuired, 10, 
not required, 10. 
amount required, 10. 

giving or refusing, effects of, 10 i 
breach of threatened, person committed for hoii^* discharged, 10, 
peace, breach of threatened, undertaking to be transmitted to 
court, 10. 

peace, breach of threatened, appearance of party bound upoa 

his undertaking, 10. 
peace, breach of threatened, person bound when discharged, 10, 
peace, breach of, threatened proceedings on appearance of both 

parties, 10. 

petLGo, breach of threatened undertaking when broken, 10, 
when and how prosecuted, 10. 
evidence of, breach of, 10. 

POLICE, 11. 

organization and regulation of, 11. < 

to preserve the peace at public meetings, IL 
PuhUe offenses, local jurisdiction of, 20, 
Peace qfflcera, defined, 27. 
Public ojffensest how prosecuted, 40. 
PLEA, 63. 

different kinda of jJeas, 63, 

plea must be oral, 64. 

plea must be entered on minutes, 64. 

form of plea, 64. 

plea of guilty to be made by defendant, 64, 

plea of corporation how put in, 64. 

court may allow pleas to be withdi^Qiwn^ 64. 

effect of plea of not guilty, 64. 

what considered evidence under plea of not guilty, 64, 

definition of a former acquittali 64. 

if acquitted on the merits, 65. 

wheK^ oonyiotion or acquittal a bar^ 66. 
Proceedinff9 cn tha indictment before trials 66. 
PrpceecUnffs after trial and before judgment, 91 . 
Police Courts, proceedings in, 141, 

charge to be read in justice court, 143. 
^plea, how put in, 143. 

issue, how tried, 143. 

defendant may demand trial hy jury,. 143. 

jury, how drawn, 143. j 
25* 



Digitized by Google 



OBIMINAL TB,OCm)VBE^Qmtinued. 

magistrate muflf deliver list of jaron, 143. 
endorBement on said list, 143. 
summoning jury, 144. 
drawing jury, 144. 
challenges, li4. 

Police Court 

talesmen when and how ordered and summoned, 144. 

punishing officer for not retorning list, 144. 

jury, how constituted, 145. 

oath of ^ury, 145, 

trial, how conducted, 145. 

jury may decide, when, 145. 

jury may retire, 146. 

oath of officer having jury in diarge, 145. 
deliveriniK verdict, 145. 
discharge without verdict, 145>. 
in such case 145. 
' judgment on conviction, 145. 
imprisonment until fine paid» 146. 
on acquittal, costs, 146. 
against prosecutor for costs, 146. 
form of certificate of convictioni 146« 
if defendant, plead guilty, 147. 
certificate, when filed, 147. 
certificate conclusive evidence, 147. 
judgment must be executed by wfibm, 147. 
fine, by whom received, how applied, 147. 
after commitment, 147. 

proceedings of officer, neglect to pay fines into the treasnrji 147*. 

subpoenas for witnesses, 148. 

pynishing witness for disobedience of subpeena, 148. 

punishing juror for non attendance, 1A8« 

fees of witnesses and jurors, 148k ' 

trial by justice court, 148. 

during time allowetd for bail, what, 148. 

form of commitment, 148« ^ 

by whom executed, 148. 

may be admitted to bail, 149* 

bail, how taken, by whom, 149s 

form of undertaking, 149. 

when forfeited action thereon, 149. 

how and by whom eommittedi 149. 

Peace officer^ definitidn of, 165. 
MfiQRD. COnHTS OP, 4. 
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CBIMINAL P£OOEDURE~(Vnftnu«i. 

EetUtance lawful^ who may make, 7. 

by party about to be injured, to what extent, 7. 

under what circumstances, 7. 

by other parties, in what cases, 8. 
. to what extent, 8. 
Bioti^ Suppreamn of, 11. 

power of sheriff or other officer, 12. 

duty of sheriff or othc^r officer, 12. 

persons oominanded io aid officer, 12, 13. 

goremor to order out military forces, when, 12. 
^magistrates duty of, 13, 15. 

Rioters to be arrested if they do not disperse, 13. 

proceedings if they do not disperse, 13. 
ItwUf Suppression of, 13. 
nelect of officer to act, consequences of, 13. 
officers who may order out militaryi 13. 
officers and troops to obey orders, 14. 
armed force to obey orders, 14, 
conduct of troops, 14. 
N troops to acton defensiyci 14. 

troops to act on defensive, except, 14. 
troops to use fire arms, when, 14. 

troops not to be brought to the place until proclamation has hwx 
made, 14. 

troops to discharge blank cartridges, when, 16. 
governor may do in certain cases, what, 15. 
may revoke proclamation, 15. 
conseguence of resisting forces, 15. 

Betaking^ after an escape or rescue at any time or any places 32, 

may break open door etc*, 32. 
lUmoval ^ the aedon h^ore trial, 65. 

certain writs abolished,. 65. 

mode of removing a criminal action, 65. 

criminal action removed before trial, 65. 

clerk to file order of removal, 65. 

clerk to transmit papers to next court, 66. 

proceedings on removal, 66. 

order for removal must be filed, 66. 

BtcommitmefU of the Drfendani after giving bail or deposit, 120, 
in what cases, 120. 
contents of order of, 120. . 
defendant may be arrested when, 121. 
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if for failure to appear, 121. 

if for other cause, 121, 

bail in Buch case, by whom taken, 121. 

form of undertaking, 121. 

qualifications of bail, 122. 
J^eprieves, (hmmutaiUms and Pard(mi, 140. 
' power of goyernor to grant reprieve, 140. 

in respect to conyiction for treasoD, duty of legislature, 140. 

report of cases, how and from whom required, 141« 

notice to district^attorney of application for, 141. ^ 

publication of notice. 141« 

papers relating to, 141. 
SECURITY TO KlBEP THE PEACE, 8, 9, 10. 
SdUng aside Indietment or Information^ 60. 

when indictment set aside on motion, 60. 

when motion to set aside not allowed, 60. 

motion to set aside, when heard, 60. 

defendant to answer when motion denied, 60. 

if motion granted, defendaut discharged, 6L 

if case resubmitted, order of court, 61. 

defendant discharged, if no new indictment found, 01. 

if indictment set aside, another prosecutioa not debarred, 61. 

J^rreader qf Defendant, 

by whom, when, how, 118. 

before forteiture, 118. 
J8peeial Proeeedinge qf a Criminal Nature, 161, 
JSeareh Warrants, 1S6. 

defined, 157. 

may be issued on what grounds, 157. 

can not be issued but, 157. 

duty of magistrate before issuing, 157. 

when to issue warrant, 158. 

form of, 158. 

by whom served, 158. 

officer may break open door etc., 159, 

may be served in night time, when, 159. 

must be executed and returned when, 159. 

when the property is delivered to magistrate, 159. 

return of warrant, 159. • 

inventory to be made publicly or in presence of, 159« 

copy of inventory, 160. 

if grounds for warrant be controverted, 160. 

testimony, how taken, IQO. 
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CRIMINAL TBOCEDURE— an^mued! 

when property must be returned, 160. 
depositions etc. to be returned to, 160. 

when warrant is procured maliciously and without tsause, 160. 

peace officer exceeding authority, 160. 

searching defendant in presence of magistrate, 160. 

^gnaturey ^definition of, 165. 
TRIAL, MODE OF, 66. 
issue of fact defined, 67. 
issue of fa&t, how tried, 67. 
if trial for misdemeanor, 67. 

Trial Jury^ formation of, 67. 
jurors in district courts, 67. 
ballots, 67. 

names of jurors may be called, 68. 
drawing jury, 68. 

%{Qlots drawn, how disposed of, 68. 
ballots of absent jurors how disposed of, 68. 
if twenty-four jurors be not present, 68. 
names to be deposited in a box, 68. 
drawingilnry theteoB, j&8. 
of whom the jury consist, 69. , 
talesmen how ordered and summoned,. 69, 
2Ha^ postponment of, 69. ^ 

when and how ordered, 69 
affidavits to be filed, 69 
if defendant appear for trial, 69 
efiflsct of discharge of defendant, 69 

Trial of the, "I^. 

in what order to proceed, 78. 

prescribed order may be departed from, when, 78. 

number of counsel who may agree, 78. 

defendant presumed innocent, 78. 

in case of doubt as to degree^ 79. 

separate trial of defendants, 79. 

discharging one of several defendants before verdict, 79. 
effect of discharge, 79. 

rules of evidence applicable in certain cases, 79. 
«onfeseibn when not evidence, 79. 
confession not sufficient to warrant conviction, 79^ 
evidence on trial for treason, 79, 80. 
evidence on trial for conspiracy, 8Q. 
evidence on trial for rape, 80. 
•testimony of accomplice, 80. 
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JMINAL PROCEDURE-tbwfinii^. 
trial for false pretence, 80. 

trial ior inveigling, abducting or seducing female, 60. 
if testimony show higher offense than charged, SI. 
if new indictment not found, 81. 
court may discharge jury, when, 81. 
if jury is discharged, 81. 

where oourt has not jurisdiction, 81* 

clerk must transmit copy of indictment, 81. 

if defendant be not arrested, 82. 

if defendant be arrested, 82. 

if jury be discharged, 82. 

court may advise acquittal, 82. 

jury not^bpund;|by^8Uch*advice, 82. 

when proper that jury should view scene of aMeged effcoset 82, 

no one suffered^to^speak^to jury, B2. 
knowledge of juror to be declared in court, 83. 
Jurors maybe permitted to separate, 83. 
* jurors not to converse together on the enbject of the ttial, 83. 
. when a juror becomes Unable to perform duty, 88. 

court to decide questions, 83. 

on trial for libel, 83. 

in all other cases, 83. 

in charging jury, court to state, 84. 

when /ury may decide, 84. 

when defendant on bail appear for trial, 84 , 
VEBDICT, the, 86. 

when jury have agreed to be brought into court, 87. 

if indictment be for felony, 87. 

manner of taking verdict, 87. 

verdict may be general or special^ 87. 

general verdict, 88. 

special veruict, 88. 

special verdict how rendered, 88 

how argument may be brouc;ht, 88. 

judgment thereon, 88. 

when special verdict defective, new trial to be ordered, 63. 

upon indictment for offense of different degrees, 89. • 

in other cases, 89. 

on indictment against several, 89. 

when court may direct a reconsideration, 89« 

jadgment upon informal verdict, 89. 

polling the jury, 90. 

recording yerdict, 90. 

defendant to be discharged, when, 90. ^ 
defendant to be.i|ptained, when, 90. f g 
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l^iwmMtliifp apoii fHMfil or ipaeU wdM, M. 
p to c aa d infi upon gfoond of iaMBitf , 90. 
WABRANT OF ABRB8T. 

HTftinlnation of proaecntofi, witnoMs olo^ IS. 
wamuii, finrm at 27. 
wamai mast ipeeify, 27. 
warrant, lo whom direeied, 87. 
warrant iasued bj jadgo of rapremo eonrt^ tT. 
or preiiding judge of city ooiirt» 27. 
warrant, how ezecated, and whoa, 27. 
endoTMmenti 28. 

dafendant taken before whom, 28. 
defendant when arrested in another ooantj, 28. 
Iirooeedings regarding taking bail, 28. 
proceedings if bail be not giren, 28. 

defendant most be taken before magfatrate witboot delayy 29. 
when defendant be taken befm another magisfenito tlian thow 
who issued the warrant, 29. 
WUnesi, compelling the attendanoe o^ 122. 
subpoona defined, 122. 
magistrate may issue, 122. 
district attorney may issue, 12S. 
district attorney may issue for people, itt. 
clerk must issue blank sobpoNiaea, 123. 
form of, 123. 
requirements in, 123. 
by whom serred, 123. 
in what manner served, 124. 
expenses of witness, 124. 
when witness resides out of county, 124. 
disobedience to subpoona, 124. 

disobedience to subpoena by witness for defendant, 124. 
WriUfig, definition of, 164. 

AUDITOR AND TRBASUBSB. 

du^y to make reports, when, 16(. 
acts in conflict repealed, 166. 
to take elBfect when, 166, 

BBIDGES, 167. 

act authorizing county commissioners to lery ta]^ for bridges, 117. 
amount aathorized to be raised, 167 • 
how to be used and expended, 167. 
tax can be leyied or not, 167. 
^ Ux t4| |)e expende4.iui 4ireoted, 167 
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ooDtract for building, 1^. 
act; to take effeel, 167.^ 

BOUNTY COMMISSIONERS AND COUNTl OLBKS, IW. 
board of, to coasist of, 168. , 
provided, 168. 
dirifiion of ooonty, 168. 
difitricts shall not be changed, 168^ 
in newl J organised countfes, 168. 
election to choose board, 169. 
oath of county commissioner, 169. 
oath to be filed, 169. 
they shall meet and hold sessions, 169. 
duty of county clerk, 169. 
when the commissioners are equally diyided, 170. 
copies of proceedings, 170. 
power and authority of, 170. 
district account with treasurer, 170. 

accounts of expenditure of general, special and road tax to be 

kept separate, 170, 
shall keep a book to record, 170. 
shall keep a book for entry of prooeedings, 171. 
shall keep a book for entry of warrants, 171. 
. power to prosecute civil actions, 171. 
powers to make all orders respecting property of ooonty, 171. 
powers and restrietions, 17L 
shall superintend, 171. 
shall keep an account, 17L 

shall make statement of aHsamments reoeipts and expendi- 
tures, 172. 

to procure'copytof .surveyors fleld-ooles and have map made, 178. 

submit to people at election, 17S. 

depreciated value of ooun^ warrants, 172. 

special tax ahaU be paid in money, 172. 

mode of submitting question to people, 172. 

how publication is to be made, 17S. 

when the question submitted InvolTeay 173. 

vote of tax leyied, 173. 

propositions thus acted upon cannot resoiiided by the board, 171* 
money reused in parsuance, 174. 
commissioners to hold sessions with open doers, 174« 
the books shall constitute the record, 174. 
power to provide for building and lepatis, 174. 
shall determine amount of Uam, 174. 
may rae and be sued, 174. 
26* 



Digitized by 



1 

IVVSX. 

power lo employ •tleni«j»2174, 
when judgment ia obtained, 174. 
appeala from deolsionB of board, 175. 
appeal shall be taken when, 175. 
appeal shall be filed when, 175. 
shall be do<Aeied as ether eases, 175. 
final judgment, 175. 

treasorers, shei^ fta shall render aooount to, 175. 

if they shall refuse or nsglecti 176, 

duty ef cottBtj clerk, 176. 

commissioners shall procure and heap a seal* 1Z6» 

impression of seal snfELdent, 176. 

power of county dark, 176. 

shall be ex-<ificio register of deeds, 176. 

eompensation for recording, 177. 

records to be kept, 177. 

all county orders to dnw iatapest when, 177. 

votars to select place of ooanty seat oa eajgaBttsto f 

couatyy 177. 
manner of selection, 177. 
dliaaging place of county seat, 177. 
if no one place has a majority, 178, 
when county seat shall be located eapublic Iaa4s» 1Z8. 
lands to be surreyedaad phitUd, 178. 
lota not selected Jar uae of eounty to.beeold» 178. 
certificate of purchase, 17& 
forflntttre, 178. 

proceeds of sales to constitute a fond lor, U9. 
duty of tribunal in any county which, 179. 
may collect a building fund, 179% 
acta in conflict rn^^ 1>79. 
to take effect, when, 179. 



DISTRICT OOUBT, 180. 

* when and where held, 189. 

all issues of law or of fact not te%«iffiag jateiveiilMMi.ef M*^ 
180. 

special terms, when held, 180. 

act to take effect, when, 180. 
ISTBAY8— ^ loitgoodi and eslrayt^ 
FEES, 181. 

salarisB and faes^of ofltoersv 181. 
of clerk of supreme . cQurl, 181, 
of clerk of district court, 182. 
of register in chanceryv 1B4^ 
of dieriffif 185. 
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eoroner, 187. 
of judge of probate, 188. 
of master in chancery, 1894 
of justice of the peace, 190. 
of constables, 191, 
of register of deeds, 191^ 
of oonnty clerk, 191. 
of jurors, 192. 
of county surveyor, 192L 
of printers, 192. 
of interpreters, 193. 
of notaries public, 193. 
of county treasurer, 193. 
of assessor, 194. 
of county commissioaers, 194. 
of witnesses, 114. 
of juries, 195. 
costs, hoTT taxed, 195, 
fees may be required in advance, 195, 
fees in advance iQay be refused, when, 195. 
not entitled to fees, when, 195, 
officer taking illegal fees, 195. 
officers required to keep public fee table, 195. 



acts repealed, 196. 

to take effect, when, 19G. 
FENCES, 197. 

kind of fences la^vful, 197. 

amendment to laws of 1865-6, 197, 

act to take effect, when, 197, » 
HIGHWAYS AND BRIDGES, 198. 

unlawful to obstruct or plow up, 198. 

persons so offending liable, '198. 

duty of road supervisor, 198. 

complaint in behalf of people, 198. 

conyiction on behalf of people, 198. 

duty of district attorney, 199, 

acts in conflict repealed, 199. 

act to take effect, when, 199. 

county commissioners have power to locate and establish higb«' 
ways, when, 199. 
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OOCUTYim CLAIMANTS— €bmmtt^d 

nto of praotlee m such ^cases, 215. 

tho purebaser in good faith at any judioial tax 215« 

if claimant has oommitted any injury, 215. 

an occupying daimantmay at any time file complaint, ^15. 

if defendant shall appear, 215. 

actio take effect when, 215. 

PABTIHON OF LANDS, 216. 

when object of action is to effeot, 216. 

if n«mber of shares are known, 217. 

creditors haTing specific lien, 217. ' 

answer of defendants, 217. 

when two or more plaintifib may reply, 217. 

parties must CKbibit, 217« 

if statements are not contradicted, 217. 

conrt to appoint commissioners, when, 217. 

«liity of comnussioner8,218. 

when premises to be sold, 218. 

oommissioners to give security, 218. , 

aliter sale cmnmissioner must report, 218. 

conyeyanoes to be executed, when, 218. 

centreya^oes valid against whom, 218. 

if sales disapproved, 218. 

when partition of land is deemed proper, 219. 

report must be iii writing| 219. 

when partition can be made of part of premises, 219. 

report of commissioners may be set aside, 213, 

report of commissioners if <sonfirmed, 219. 

when parties in interest are notified to appear, 219. 

Judgment of partition, presumptive evidence, subject to, 219. 

<}Osts in partition, 219. 

person claiming to hold incumbrance, 220. ' 
if estate ^or life or years exists, 220. 
ccmtiiigent or equitable interests, 220. 
court shall malid orders respecting, 220. 
questions of title arising, 221. 
proceedings herein shall not be joined, 221. 
rules of pleading and practice, 221. 
act to take effect, 221. 

POOR. 

county commissioners, overseers, 221« 
duty of, 221. 
suits, how brought, 222. 
/ duty of every county, 222. 
i^al settlements, 222. 
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3ST GOODS AND -ESTB, AY9^ Continued. , . .... 

/ 

money deposited with county treasurer, 207. ,^ 
justice to deliver certificate to, 207. 

fees allowed, 207. , /. ^.j 

manner of taking up Jbc, lost goods^ 208. 

persons not authorized, 208. . . , \, 

persons neglecting to advertise, 208. 

attempt to conceal lost goods, 208. 

effacing brand or marks, 208. .i : ' - ; . ; ) i, 

justice ef peace failing to pay over moneys arising from aale, 909: 
person taking up estray may work and^ use in prudetUt man* 

ner, 209. . 
if estray die or be stolen, 209. . , 

place of sale, 209. .! : ' ' i 

repeal of chapter, 209. ^ icin .lir'f a '.v 

act in force and effect, 209. , ' • ' . ' ' 

ilANDAMUS, 210. ^ ' ' 

writ of x^andamu^, 210. 
wbat plaintiff must state, 210. 
when discretion is left to inferior tribunal;' 21ft 
may be issued, 211. ^ 
pleadings and proceedings^ 2ir.v 
filing of complaint, 211. 
upon examination of complaint, 211. 

upon filing of order, 211. , 
defendant may state in answer, 211. ^ . < . 

trial of issue joined, 211. - « : \ ^r/ 

writ shall merely command, 211. 
■ writ shall be directed to defendant, 211. " * * 

• court may proceed by attachment. 211. . \ " 

during the pendancy of action, 212; 
when people are a party, 212. n 

action shall not lie, 212. :. 
act to take effect, 212. ^ 

MEDICAL PROFESSION, 212. . ' ' 

unlawful to practice unless, 212. r : . .. ' . 

punishment for violation prescribed^ 213. 
act to take effect, 213. 

OCCUPYING CLAIMANTS, 214. ' > — .1 

when occupant, under color of title had made valuable .Improve^ 

ments, 214. ' 
what complaint must state, 214. ' - » 

issue may be joined, 214. , 
judgment if in favor of occupying claicaant, 215. 
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HIGHWAYS AND BRIDGES,— OmSwieer. 

if persons sh&ll feiibl aggrieved, 2001 

appointment of ytewers, 200. 

dutj of viewers, 200. 

report of majority of, 200/ 

persoos remonstrating shall i^ve secarity,' 

aot to take effeot, when, 200. 

JUSTICES COURTS, 201. 

an'rift to ainend an act approWd Jkttakrj 4tii, IWS, 201, 
' ^Weir of jnstifce, 26l! 
prooeeding, 201. 
non-payment of rent, 201. 
notice to quit, 201. 
who may bring action, 202. 
' complaint in writing, 202. 
proceeding may be had before, 202. 
time for appsarance, 202« 
no adjournment except, 202. 
if found guilty, 202. 
set off, 202. 

warrant of removal can be executed only in tho day time, S(& 

appeal shall saspend proceedings, 202. 

tnal of appeal, 202. 

cost of, 203. 

act to take effect, 202. 

LOGS AND LUMBER, 20S. 

repeal of chapter 47, of the ^^eneral laws of 1862-3 entitled *' is 
act to secure the free passage pt logs and lumber down the 
eeveral rivers of this territory, 203. 
act to take effect, 203. 

LOST GOODS AND ESTBAYS, 204. 

no person shall take up estrays except, 201 

during what months, 204. 

shall give notice, 204. 

marks and brands, 204. 

justice to issue warrant, 205. 

proceeding of appraisers, 205, 

justice to post notice, 205. 

to transmit copy of affidavit, 205, 

recorol to be kept, 205. 

when two or more animals are taken up, 206. 

when person shall appear and make plaim^ to, 206. 

if entry be not claimed within one year, ^06. 

if the value exceeds fifty dollars, 206. 
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EBVENUE— Omiintt^frf, 

county treasurer collector of taxes, 280. 
warrants receivable, 280. 
treasurer to make duplicate receipts, 280i 
form of tax receipt, 282. 

county clerk of to compare receipts and list, 283. 

receipts to be numbered consecutively, 283. 

duty of treasurer as tax collector, 283. 

duplicate receipts delivered to whom, 284. 

form of cash bodk, 285. 

clerk to keep duplicate cash book, 286. 

errors on assessment roll or tax list, 286. 

demand for taxes not necessary, 286. 

taxes become delinquent when, 286. 

penalty of delinquent tax, 286. 

taxes upon real property a lien, 286. 

distrained goods kept at expense of owner, 287. 

in case treasurer be resisted or impeded, 

shall continue to receive payment of taxes until, 287. 

duty of collector, 287, 

treasurer shall give notioe of sale« 2S8. 

shall offer for sale, 288. 

highest bidder, 288. 

homestead, 289. 

persons bidding failing to pay, 289. 

filing returns of sale, 289. 

descriptions entered numerically, 289. 

form of treasurer sale book, 290, 

purchaser entitled to certificate, 291. 

fom#of certificate, 291. 

fee for certificate, 292. 

private sale, 292. t V 

may redeem land sold for tax, 292. 

undivided land sold, 293. 

partial redemption, 293. 

if it be not redeemed for two years^ 293. 

conveyance how made, 293. 

form of deed, 293. 

sale shall not be invalid, if, 39^ 

certificate to be cancelled, 294. 

land sold wrongfully, 295. 

pedler, tax on, 295. 

pedler, license of, ^5. 

peddling without license, 295. 

treasurer shall pay over funds, when, 295. 

if they willfully fail to settle, 296. 

treasurer shall settle with county commissioners, 296. 



INBBX, 



ROADS. 

oobimissioDers have powe^ to yacate, 232. 
oommiBsionerB how governed, 233. 
act to take effect, 233. 

REVENUE, An Act Chnceminsr, 263. 

property exempt from taxation, 263. 

property subject to taxation, 264. 

the term " credite," 265, ^ 

property shall be listed and valued each year, 265. 

fruit and ornamental trees, 265. 

blank forms to be furnished, 265. 

list shall contain, 266. 

list to be signed and sworn to, 260. 

when person fails to make state^nent, 266. 

property to be valued by, 267. . 

oath of assessor, 267. 

who shall liat property, 2G8. 

commission merchants, 268. 

{MToperty to be listed, assessed and taxed where, 268. 

listed property for another, 268, 

in relation to companies or incorporations, 269. 

duty of auditor, 269, 

duty of county commissioners, 270, 

persons doing business in more th&n one county, 270. 

insurance companies, 270. . 

depreciated bank notes, 271. 

deduction allowed, 271. 

defining merchant, 271. 

held as manufacturer, 272« 

assessment roll, when to be made out, 272. 

form of, for lands, 272. 

form of, for lots, 273. 

form of, for personal property, 274. 

if person refuses to list, 275. ^ 

board 6f equalization, 275. 

clerk to make abstract, 275. 

territorial board of equalization, 276. 

rate of general territorial tax, 276, 

auditor .to transmit statement, 277. 

meeting of county commissioners, 277. 

general terntorial tax rate, 277. ^ 

«Ierk to make list^ 277. ' 

list by whom kept, 278. 

form of list, 279. 

ontry to b^ made on tax list, 280. 
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OTeneen to baye oymight and care of, 223. 
•dtuty of oreraeer, 223. 
-oommiaBionen may allow and pay, 224« 
^uty on complaint, 224. 
ipoor book, .224. 

^ben any poor person Bball Buppose be or sbe is entitled^ 224. 
wben oommiflsioners are unable to determine last residence, 225 
wmj person entitled to temporary relief, 225. 
justice to issue warrant, wb'bn, 225< 
r m removal to another county, 225. 
appeal may be made, 225. 
to be beard at next term, 225. 
wken ordMT for removal is defective, 226. 
wken removed by provisions of tbis act, 226. 
overseers to make return, 226. 
peir of overseers, 226. 

when overseer shall remove out of bis proper county, 226, 

«ooounts of overseers, 226. 

wlien poor non**reudent is lying sick, 227. 

if soa-resident die poor, 227. 

iooall an election, lawful, for wbat, 227. 

4S0««ty asylum, 227, 

4nty ot supeiintendenti 227. 

appointment «f pbysician, compensation, 227. 

to iHud out peer children, 227, 

to raise money for certain purposes, 227. 

sball order who to be removed to sucb asylum, 228. 

euperintendent to give bond, 229. 

frben poor children cannot be bound out, 229. 

the education of such children, 229. 

asylum may be ctiscontinaed, 229. 

disposal of property, 229. 

tes for support of poor, 229. 

deoisioBS of justice may be appealed from, 230. 

board of visitors, 230. 

unlawfkl to send pauper out of county, 230. 
misdemeanor, 230. 
all acts in conflict, 230. 
to take effect, 230. 
PBUfilE FIBES, 

persons willfully setting fire, 231. 

setting fire io secure \themselves, 231* 

lawful to set fire during what time, 2ZZ 

no property exempt from seizure and sale on execution, 232, 

acts in conflict, 232, 

40 take effect, 232. 
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BEVBNUE— On^mtterf. 

lands becoming taxable for first time, 296, 
warrant books, 297. 
form of, 298. 

substituting warrants or orders for cash, 299. 
intent to defraud the territory, 299. 
dereliction of duty, 299. 
persons keeping dogs, 299. 
dog tax a perpetual lieo, 300. 
, person not liable to prosecution for killing dogs, 300, 
county treasurers, 300. 
shall keep his office, when, 300. 
shall keep account, 300. 
treasurer to make duplicate receipts, 301. 
books, accounts &o. subject to inspection, 301, 
warrants 'OD which interest is due, 801. 
when he pnys county- order, 301. 
when warrant exceeds amount due, 301. 
county treasurer may appoint deputies, 301. v 
persbns desiring to pay a portion of tax, 302. 
make sale of delinquent lands, 302. 
on going out of ofiSce, 302. 
if county treasurer fail to, 302. 
suit against delinquent county treasurer,- 302. 
county eommissioners may require what, 302. 
treasurer shall not purchase wtarrants at a discount, 303. 
interest on coun^ty warrants, 303. 
if treasurer loan any money belonging to county, 303. 
shall make out a joint detailed exhibit, 304. 
contents of same, 304. 

if money belonging to public be used, loaned of embezzled by 

any public officer, 304. 
incurring greater expense than can be provided for by annual 

tax, 305. 
duty of territorial auditor, 305. 
publication of law, 305. 
repeal of chapter 24, laws of '65-6, 306, 
act to take eiSeot, 306. 

SCHOOLS 333. 

election of territorial superintendent, 233. 

yacancy, how filled, 233. 

oath of superintendent, 233. 

superintendent to keep record, r.e>4. 

report of, 234. 

to grant certificates, 234. 

compensation of, 234. 
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SCHOOLS^ Qmtinued. 
daties of, 234. 

distribution of saperintendent-s report, 235. 
territorial teachers institute, 235, 
eleotion of county Superintend en 235. 
to take oath and giye bond, 23& 
his duties, 236. 

judge of probate to pay school tnoneys, 237. 
apportionment of school money, 237. 
further duties of county superintendent, 238. 
public examination, 238. 
formation of school districts, 238. 
when to deliver up boo^s to suooessor, 339. 
county commissioners to fill vacancy, 239. 
report of county superintendent, 239. 

School Distriei Meetings, 240. 

powers of electors, 240. 
who entitled to vote, 240, 
challenging voters, 240. 
t>ath, 240. 

organization of districts, 241. 
when district organized, 241. 
officers of district, 242. 
bodies corporate, 242. 
annual meeting, 242. 

notices to be given of special meetings, 842. 
length of school terms, 243. 
duties of director, 243. 

District Clerk, 243. 

to record acts of district board, 243. 

to be clerk of district meeting, 243. 

to give notice of meetings, 243. 

to draw orders on treasurers, 244; 

to deliver list of property to whom, 244. 

to make out tax list, 244. 

to make report, 244. 

report, 244. 

if district lies part in two connties, 245, 

treasurer to give bonds, 245. 

in case of failure to giye bonds, 245. 

duties of treasurer, 246. 

forfeiture of bond, 246. 

money lost, 246, 

treasurer to make report, 246. 

district board, 246. 

duties of, 246. 
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SCHOOLS—Omtmued! 

to Bire teaohers, 247. 

to proyide appenda£es,^fl47, 

to whom free, 247. 

branches to be taaght, 247. ' . 

Taoancy in district board, 247. 
revenue, 247. 

amount of tax to be raised, 247. 

manner of raising tax, 248. 

on what property to be assessed, 248. 

what tax hst to contain^ 248, 

when district board to apportion taxes, 248. 

collection of taxes, 248. 

force of warrants for collection of taxes, 249. 

coi^rection of tax list, 250. ^ 

payment of tax by tenant, 250. 

duty of regbter of deeds, 250. 

Schools^ Graded. 
establishment of, 250. 
powers of board of directors, 250. 
funds of union district, 251. 
union district may levy tax, 251. 
clerks of union district, 251. 
to make report, 251. 
treasurer of, 251. 
duty of, 251. 

what schools to receive publi(i funds, 251. ^ 
single district may establish graded schools, 251. 
county treasurer to collect moneys, 252. 
miscellaneous, 252. 

when teacher to make report to district board, 252. 
; penalty for clerk signing false report, 252. 
penalty for district officer neglecting to deliver up books etc. to 

successor, 252. ^ 
in case of judgment against school district, 253. 
in what cases justices of peace shall have jurisdiction, 253. 
compensation of school officers, 253. , 
penalty for district officers refusing to qualify, 253, 
fines and penalties how collected, 253. 
in case of money being donated for school purposes, 253. 

&ehool Forms, 254. 
of notice for first district meeting, 254, • 
of notice of annual district meeting, ^54. 
of order on district treasurer, 254. 
of bond on district treasurer, 255. 
of warrant for collection of district tax, 255, 
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SCHOOLS—Cbnanttei. 
of vouchers, 255* 

of contract between distriot and teacher, 256. 

of annual report of district treasurer, 256. \ 

of report o^ district clerk to county superintendent, 250. 

form of report of district clerk to county snpermtendanti 25Y. 

of teachers certificate, 257. 

of deed of si^hool property, 257. 

repeal of certain aets, 258. 

totakeeffeot^ 258. 

SECOND JUDICIAL DISTRICT, 259. 

an act to attach parts of the territory of Dakota to the seoond 

judicial district, 259. 
portion of territory attached, 259. 
to take effect, 259, 

SERVICE OF PROCESS, 260. 

when serrice of prodess shall be neoessary outside of countiea 

where courts are held, 260. 
provisions of this act shall apply, 260. 
to take effect, 260. 

SUPREME COURT, 261. 
when to be held, 261. 

either party have right to continuance, 261. 

repeal, 261. 

to take effect, 261. 

TAXES. 

an act in relation to taxing real and personal property, 262. 
shall be listed, when, 262. 

equalizing value of property, 262. ^ 
to take effect, 262. 

TIMBER. ' 

an act to encourage the growth of, 306. 
number of acres, 306. 
amount of exemption, 307. 
exemption to eontinue in force, 307, 
change of ownership, 307. 
acts in conflict, 307. 
to take effect, 307. 

TOWNSITES, 307. 

when land shall have been settled and entered as a townsite, 308, 
duty of person entering, 308. ^ 
to take effect) 308. 
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rSpecial and Private^ Laws. 



. ALBANY COUNTY, an act to organize 311 • 
portion of territory described, 311. 
officers appointed, 311. 
county commissioners may fill yacances, 312. 
goyernor may appoint notaries public, 312. , 
county seat, 312. 

power of county commissioners regarding fees, 312. 

aet to take effect, 312. 
ALBANY AND CARBON counties, 313. 

an act constituting them a part of the secpnd judicial district, 313 

portion of territory designated, 313. 

one regular term of district cpurt, 313. 
, in addition to said term, 313. 

if the judge shall appoint an additional term, 313. 

authorized to appoint clerk, 314, 

commissioners authorized to leyy tax for, 314. 

per diem of judge, 314. 

cases now pending, 314. 

not to conflict with the courts now holden in Lar^unie counfy,31^ 

Carbon county attached to Albany for, 3X5, 

Carbon and Albany counties attached to Laramie for, 315. 

to take effect, 315. 
, ALLEYS AND STREETS m YANKTON, 31,5. 

to vacate in Witherspoon's addition 315. 

description of alleys and ^treets yacated, 315. 

to take .effect, 315. \ 
4Lii Act to vacate portion of alleys in block number 16, 316. 

portion of alley, 316. 

when ownera desire to close up, 33L6, 
, acts conflicting repealed, 316, 

to take effect, 316. 
I^BEIDGE, UNION CpUNTY. 

an act authorizing the keeping in repair of the military bridge 
across the Big Sioux river, 317. 

who are authorized, 317. 

to take effect, 317. 
, CHEYENNE CITY DEBT, 318. . 

an act to authorize the funding of, 318, 
power of city council, 318, 
, interest on bonds, 318. 
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* CHEYENNE CITY BEBT^ Qmtinued, 

an adyalorum tax, 318. 
. salary of city attorney fixed by, 319, 

CHEYENNE CITY, INCORPORATION, 319, 
amendment, 319. 

power of city council .by ordinance, 320. 
act to take effect, 320. 

^ CARBON COUNTY, an act to organize, 321. 

portion of ierrifory embraced, 321. 

officers appointed. 321. 

county commissioners may appoint, 321. 

governor may appoint, 322. 

location of cou d ty seat, 3^, 

power of county commissioners, 322. 

act to take effect, 322. 
; FERRIES ON RED RIVER, an act, 322. 

must file written application for franchise, 322. 

duty of register of deeds, 323. 
, duty of commissioners,- 3^3. 

applicant shall pay, 323. 

person suffering damage, 323, 

rates for crossing, 324. 

duty of, feijryman,; 324. 

duty of county treasurer, 324. 

failure of ferry owner, 324. 

act to take effect, 324. 
,1 JAIL- YANKTON COUNTY, 325. 

an act authorizing raising money, 325. 
sum autfabrized to be raised, 325. 
sum authorized to be raised by loan, 325 . 
authorized to issue bonds, 325. 
« discount to be disposed of 325. 
duty of county clerk, 326. 
money how applied, 326. 
to pay interest, 326. 
redemption of bonds, 326. 
actions of commissioners, governed how, 326. 
acts repealed, 326. 
to take effect, 327. 

I LARAMIE CITY, an ac(i to incorjJiprate, 327. 
j. government of city vested in, 327. 
powers of councii by ordinance, 327. 
council to hold meetings, 328. 
quorum, 328. 
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LARAMIE CITY— Cbn^inuei. 

member of council noreligible, 329. 

not to be interested in any contract| 329. 

mayor to preside, 329. 

duties of mayor, 329. 

in case of death or absence of mayor, 329. 

additional officers, 329. 

duty of treasurer, 329. n 

marshal as chief of police, 330. 

marshal as ez-officio collector, 330. 

of deeds and conveyances .for land sold for taxes, 330, 

bonds of treasurer and marshal, 331. 

oath of mayor, aldermen etc., 331. 

salary of, 331. 

. election for city officers, 331. 
qualifications of yoters, 331. 
officers of said city appointed, 331. 
act declared a public act, 332. ' 
to take effect, 332. 

LAEAMIE COUNTY, FEES, 332. 

commissioners shall have power ^to increase, 332* 
act to take effect, 332. 

ROADS, YANKTON COUNTY, 

to relocate territorial road, 335. 
description of rOad. 335. 
enrolling clerk, duty of, 335. ^ 
act to take effect, 335. 

LINCOLN COUNTY— ANIMALS. 

an act to prohibit from running at large, 333. 

persons owninc: liable to party injured, when, 333. 

who considered owner, 333. ^ 

parties sustaining damage, 334. 

may restrain and keep in custody, 334. 

shall prove amount of. damage, 334. 

whei^ defendant is not owner, 334. 

this act shall govern, when, 334. 

to take effect, 334. 

TERRITORIAL WARRANTS, 336. 

an act to provide for the pigment of certain indebtedness, 336. 
treasurer authprized to pay, what, 336. ^ . 
nothing in this act, 336. 
to take effect^ 336. 
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TOWNSHIPS-UNION COUNTY, 337. 

an act to divide the township of Jefferson, 837. 

portion described to be known as Oivll Bend township, 337. 

officers appointed, 337. 

this act shall not be construed as to impair, 338, 
totakeefi6ct,338. 

YANKTON- AN ACT TO INCORPORATE, 338. 
X)ortioD described, 338, 
vested with powers, 339. 
legislative authority, 339. 
who shall vote, 339/ 
manner of election, 339. . 
challenging, 339. 
eligible to office, 339. 
elections held, when, 339. 
commissioners appointed, 339. 
mayor to issue proclamation, 339. 
opening and closing of the polls, 340. 
other officers of city, 340. • 
duty of mayor, 340, 
power of city council, 340. 
fire companies, establishment of, 341. 
keeping, and sale of gunpowder, 341. 
exhibitions, shows, theaters, and intoxicating liquors, 341. 
council shall b^ judge of qualifications, 341. 
mayor shall preside at meetings, 341. 
in case ot death or resignation of mayor, 341. 
ordinances passed shall be recorded, 341, 

duty of clerk, 341. 

oath of city officers, 342, 

salary of mayor and aldermen, 342. 

bond of treasurer, clerk, &o., 342. 

treasurer, ez-officio collector, 342. 

marshal, ex -officio assessor, 342. 

marshal, conservator of the peace, 342, 

council to make statement, 342. 

act declared to be a public act, 343. 

keeping of public money, 343. 

power to remove cemetery, 343. 

act to take effect, 343. 

27* . 
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Joint Besolutions and Memorials. 



JdiNT RESOLUTIONS AND M^MOKIALS. 

for an appropriation to pay for publishing rev^enue law, 345. 
for an appropriation for the payment of enrolling clerk, 346. 
for an appropriation to erect a capitoi building, 347, 
for an appropriation to codify the laws, 348. 

for the survey of the vacated portion of the Fort Randall military ' 
reservation, 349. 

rdqUi^sting thid appointment of Hion. W. W. Brookings to tho 

office of governor, 351. 
askiog relief for certain bander of destitute Indians, 352. 
asking, for the removal of the Pembina band of Indians, 352, 
asking for an additional land district on the Missouri River in ' 

Dakota, 354. 

asking for an additional Islnd office to be located in the valley of 

the Red Riyer of the North, 355. 
asking for the establishnient of a mail route from Vermillien to 

Bloomingddle, Olay Co., Dakota Territory, 357. 
asking for the extension' of the Sioux City and Pacific Railway 

to Yankton; 358. 

for a grant of land to aid !n the construction of a railroad from * 

Yankton to Golumbu?, Nebraska, 359. 
for a grant of land to the Minnesota and Missouri Railroad Com« 

pany,360. 

praying for the removal of Fort Dakota to a point 8ixty-fiv6 miles 

further up the Big Sioux River, 362, 
protesting against the transfer of the Indian Bureau to tho War 

Department) 363. 
asking for an appropriation to construct a wagon road from Fort 

Abercrombie down the Red Riyer of the North, 365. 
for the establishment of a wagon road from Yankton to Spirit 

Lake, Iowa, 366. 

vacating the territorial road from Yankton to the lower ferry on 
James River, 367. 
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